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Executive Summary

This report addresses the responsibility of the United Nations (U.N.) for the cholera
epidemic in Haiti—one of the largest cholera epidemics in modern history. The report
provides a comprehensive analysis of the evidence that the U.N. brought cholera

to Haiti, relevant international legal and humanitarian standards necessary to
understand U.N. accountability, and steps that the U.N. and other key national and
international actors must take to rectify this harm. Despite overwhelming evidence
linking the U.N. Mission for the Stabilization in Haiti (MINUSTAH)' to the outbreak, the
U.N. has denied responsibility for causing the epidemic. The organization has refused
to adjudicate legal claims from cholera victims or to otherwise remedy the harms

they have suffered. By causing the epidemic and then refusing to provide redress to
those affected, the U.N. has breached its commitments to the Government of Haiti, its
obligations under international law, and principles of humanitarian relief. Now, nearly
four years after the epidemic began, the U.N. is leading efforts to eliminate cholera but
has still not taken responsibility for its own actions. As new infections continue to
mount, accountability for the U.N.’s failures in Haiti is as important as ever.

The Cholera Epidemic in Haiti and U.N.
Accountability: Background

In October 2010, only months after the country
was devastated by a massive earthquake, Haiti was
afflicted with another human tragedy: the outbreak
of a cholera epidemic, now the largest in the world,
which has killed over 8,000 people, sickened more
than 600,000, and promises new infections for a
decade or more. Tragically, the cholera outbreak—
the first in modern Haitian history—was caused
by United Nations peacekeeping troops who
inadvertently carried the disease from Nepal to

the Haitian town of Méyé. In October 2010, the
U.N. deployed peacekeeping troops from Nepal to
join MINUSTAH in Haiti. The U.N. stationed these
troops at an outpost near Méye, approximately 40
kilometers northeast of Haiti’s capital, Port-au-
Prince. The Méyé base was just a few meters from
a tributary of the Artibonite River, the largest

river in Haiti and one the country’s main sources
of water for drinking, cooking, and bathing.
Peacekeepers from Nepal, where cholera is endemic,
arrived in Haiti shortly after a major outbreak

1 EXECUTIVE SUMMARY

of the disease occurred in their home country.
Sanitation infrastructure at their base in Méye

was haphazardly constructed, and as a result,
sewage from the base contaminated the nearby
tributary. Less than a month after the arrival of
the U.N. troops from Nepal, the Haitian Ministry of
Public Health reported the first cases of cholera just
downstream from the MINUSTAH camp.

Cholera spread as Haitians drank contaminated
water and ate contaminated food; the country’s
already weak and over-burdened sanitary system
only exacerbated transmission of the disease
among Haitians. In less than two weeks after the
initial cases were reported, cholera had already
spread throughout central Haiti. During the first
30 days of the epidemic, nearly 2,000 people died.
By early November 2010, health officials recorded
over 7,000 cases of infection. By July 2011, cholera
was infecting one new person per minute, and the
total number of Haitians infected with cholera
surpassed the combined infected population of
the rest of the world. The epidemic continued to
ravage the country throughout 2012, worsened
by Hurricane Sandy’s heavy rains and flooding



in October 2012. In the spring of 2013, with the
coming of the rainy season, Haiti has once more
saw a spike in new infections.

Haitian and international non-governmental
organizations have called on the U.N. to accept
responsibility for causing the outbreak, but to date
the U.N. has refused to do so. In November 2011,
Haitian and U.S. human rights organizations filed
a complaint with the U.N. on behalf of over 5,000
victims of the epidemic, alleging that the U.N.
was responsible for the outbreak and demanding
reparations for victims. The U.N. did not respond
for over a year, and in February 2013, invoking the
Convention on Privileges and Immunities of the
United Nations, summarily dismissed the victims’
claims. Relying on its organizational immunity
from suit, the U.N. refused to address the merits of
the complaint or the factual question of how the
epidemic started.

Summary of the Methodology

Research, writing, and editing for this report was
carried out by a team of students and professors
from the Yale Law School and the Yale School of
Public Health. Desk research draws from primary
and secondary sources, including official U.N.
documents, international treatises, news accounts,
epidemiological studies and investigations, and
other scholarly research in international law

and international humanitarian affairs. Over a

one year period, student authors also conducted
extensive consultations with Haitians affected by
the epidemic, as well as national and international
journalists, medical doctors, advocates, government
officials, and other legal professionals with firsthand
experience in the epidemic and its aftermath.

In March 2013, students and faculty traveled to
Haiti to carry out additional investigations. They
consulted stakeholders and key informants in both
the Haitian capital of Port-au-Prince and near the
MINUSTAH Méye base where the outbreak started.
The Yale student and faculty team presented
stakeholders in and outside of Haiti with a draft
summary and outline of the report for review,
discussion and comment. The final draft of the
report incorporates comments and feedback from
all of these consultations.
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Summary of Findings

This report provides the first comprehensive
analysis of not only the origins of the cholera
outbreak in Haiti, but also the U.N.’s legal and
humanitarian obligations in light of the outbreak
and the steps the U.N. must take to remediate this
ongoing humanitarian disaster. This analysis has
concluded the following:

1 The cholera epidemic in Haiti is directly traceable
to MINUSTAH peacekeepers and the inadequate
waste infrastructure at their base in Méye.

2 The U.N.s refusal to establish a claims
commission for the victims of the epidemic
violates its contractual obligation to Haiti under
international law.

3 Byintroducing cholera into Haiti and denying
any form of remedy to victims of the epidemic,
the U.N. has failed to uphold its duties under
international human rights law.

4 The U.N.s introduction of cholera into Haiti
and refusal to accept responsibility for doing
so has violated principles of international
humanitarian aid.

Chapter | examines the legal and political status

of MINUSTAH before and during the epidemic, as
well as the U.N.s official response to the outbreak.
From its establishment in 2004, MINUSTAH has
been charged with a broad mandate encompassing
peacekeeping, the re-establishment of the rule of
law, the protection of human rights, and social and
economic development. Moreover, following the
January 12, 2010 earthquake, MINUSTAH troops
also assisted in humanitarian recovery efforts

in Haiti. After cholera broke out in October 2010,

a number of independent studies and clinical
investigations pointed to the MINUSTAH base

in Méye as the source of the epidemic. Cholera
victims and their advocates have subsequently
called on the U.N. for reparations to remedy the
situation and requested meaningful accountability
mechanisms to review claims, to no avail.
Meanwhile, the national and international



response to the epidemic has been underfunded
and incomplete.

In the years following the outbreak, the U.N.
has denied responsibility for the epidemic. The
U.N. has repeatedly relied on a 2011 study by a U.N.
Independent Panel of Experts, which concluded
that at the time there was no clear scientific
consensus regarding the cause of the epidemic.
However, these experts have since revised their
initial conclusions. In a recent statement, they
unequivocally stated that new scientific evidence
does point to MINUSTAH troops as the cause of the
outbreak. As Chapter Il of this report establishes,
epidemiological studies of the outbreak linking
the outbreak to the MINUSTAH base in Méyé
belie the U.N.’s claims. Four key findings confirm
that MINUSTAH peacekeeping troops introduced
cholera into the country. First, doctors observed
no active transmission of symptomatic cholera in
Haiti prior to the arrival of the MINUSTAH troops
from Nepal. Second, the area initially affected
by the epidemic encompassed the location of
the MINUSTAH base. Third, the troops at the
MINUSTAH base were exposed to cholera in Nepal,
and their feces contaminated the water supply
near the base. Finally, the outbreak in Haiti is
traceable to a single South Asian cholera strain
from Nepal. No compelling alternative hypothesis
of the epidemic’s origins has been proposed.

As Chapter Il details, in refusing to provide a
forum to address the grievances of victims of the
cholera epidemic, despite clear scientific evidence
tracing the epidemic to the MINUSTAH camp’s
inadequate waste infrastructure, the U.N. violates
its obligations under international law. According to
the U.N. Charter and the Convention on Privileges
and Immunities of the U.N., the U.N. is immune
from suit in most national and international
jurisdictions. Because of this legal immunity,
the U.N. must provide to third parties certain
mechanisms for holding it accountable if and when
it engages in wrongdoing during peacekeeping
operations—an obligation the U.N. Secretary-
General has publicly recognized. In a series of
reports submitted to the General Assembly in the
late 1990s, the Secretary-General explained that
the U.N. has an international responsibility for the
activities of U.N. peacekeepers. This responsibility
includes liability for damage caused by peacekeepers

3 EXECUTIVE SUMMARY

during the performance of their duties.

The U.N. historically has addressed the scope
of its liability in peacekeeping operations through
Status of Forces Agreements (SOFAs) signed with
host countries. The Haitian government signed
such an agreement with MINUSTAH in 2004. In
this SOFA, the U.N. explicitly promises to create a
standing commission to review third party claims
of a private law character—meaning claims related
to torts or contracts—arising from peacekeeping
operations. Despite its obligations under the SOFA,
the U.N. has not established a claims commission in
Haiti. In fact, the U.N. has promised similar claims
commissions in over 30 SOFAs since 1990. To date,
however, the organization has not established a
single commission, leaving countless victims of
peacekeeper wrongdoing without any remedy at law.

The U.N.’s refusal to establish a claims commis-
sion not only violates the terms of its own contrac-
tual agreement with Haiti; it also defies the organi-
zation’s responsibilities under international human
rights law. As Chapter IV explains, the U.N.’s found-
ing documents require that the U.N. respect inter-
national law, including international human rights
law, and promote global respect for human rights. In
addition, the SOFA requires that MINUSTAH observe
all local laws, which include Haiti’s obligations to
its citizens under international human rights law.
International human rights law guarantees access
to clean water and the prevention and treatment of
infectious disease, forbids arbitrary deprivation of
life, and ensures that when a person’s human rights
are not respected, he or she may seek reparation for
that harm. By failing to prevent MINUSTAH from
introducing cholera into a major Haitian water
system and subsequently denying any remedy to the
victims of the epidemic it caused, the U.N. failed to
respect its victims’ human rights to water, health,
life, and an effective remedy. Furthermore, given
the U.N.s role as a leader in the development, promo-
tion, and protection of international human rights
law, it risks losing its moral ground by refusing to
comply with the very law it demands states and
other international actors respect.

The U.N.’s role in introducing cholera into Haiti
is particularly troubling given the humanitarian
role that MINUSTAH has played in Haiti. As
Chapter V explains, through its conduct that
led to the cholera epidemic in Haiti, MINUSTAH



violated widely accepted principles that most
international humanitarian aid organizations
pledge to follow. These principles have also been
accepted and promoted by U.N. agencies. First, the
U.N. violated the “do no harm” principle, which
requires, among other general and specific duties,
that humanitarian organizations observe minimal
standards of water management, sanitation, and
hygiene in order to prevent the spread of disease.
Second, by denying victims of the epidemic

any remedy for the harms it caused, the U.N.
violated the principle of accountability to affected
populations. Humanitarian relief standards
emphasize that establishing and recognizing
mechanisms for receiving and addressing
complaints of those negatively affected by relief
work is a critical responsibility of humanitarian
aid organizations. In Haiti, the U.N. has refused

to create a claims commission to receive and
adjudicate third party claims. By not only rejecting
its responsibility for the epidemic but also refusing
to provide a forum in which its victims can

make their claims, the U.N. continues to violate
minimum standards of accountability.

Necessary Steps toward Accountability
in Haiti

Having examined the U.N.’s derogation of its
obligations to the victims of the cholera epidemic
under international law, international human
rights law, and international humanitarian
standards, Chapter VI outlines the steps the U.N.
and other principal actors in Haiti must take to
meaningfully address the cholera epidemic and
ensure U.N. compliance with its legal and moral
duties. The U.N. will need to accept responsibility
for its failures in Haiti, apologize to the victims
of the epidemic, vindicate the legal rights of the
victims, end the ongoing epidemic, and take
steps to ensure that it will never again cause such
tragically avoidable harm, in Haiti or elsewhere.
The first three proposed courses of action for
the U.N. respond to the concerns raised in Chapters
II1-V: By accepting accountability when it errs,
apologizing for its wrongs, and providing a remedy
to victims of its wrongdoing, the U.N. will satisfy
its obligations under the SOFA, international
human rights law, and the humanitarian ethic of
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accountability. Furthermore, by taking concrete
and meaningful steps to end the ongoing epidemic
and guaranteeing that it will reform its practices
to ensure that it does not again cause such a public
health crisis, the U.N. will address the structural
failures that led to the outbreak and will begin to
fulfill its moral duty to repair what it has damaged.
To accomplish this, the U.N. must commit to
making all necessary investments—particularly

in the areas of emergency care and treatment

for victims of the disease and clean water
infrastructure—to ensure that the epidemic does
not claim more lives. In addition to reducing Haiti’s
vulnerability to future waterborne epidemics,
investments in clean water can also help eliminate
cholera from the country.

Other entities, starting with the Government
of Haiti and including NGOs, foreign governments
(notably the United States, France, and Canada),
and other intergovernmental actors, are also key to
remediating the cholera epidemic. These actors must
help provide direct aid to victims, infrastructural
support, and adequate funding for the prevention
and treatment of cholera. This includes properly
funding and supporting the recently completed
National Plan for the Elimination of Cholera in Haiti.
The Plan is the Haitian Ministry of Health’s (MSPP)
comprehensive program for the elimination of
cholera in Haiti and the Dominican Republic over the
next ten years.

Finally, prevention of similar harms in the
future requires that the U.N. commits to reforming
the waste management practices of its peacekeepers
and complying with all provisions of the SOFAs it
signs with countries hosting peacekeepers.

While the U.N. has played an important role in
the Haitian post-earthquake recovery effort, it has
also caused great harm. The introduction of cholera
by U.N. peacekeepers in Haiti has killed thousands
of people, sickened hundreds of thousands
more, and placed yet another strain on Haiti’s
fragile health infrastructure. The U.N.’s ongoing
unwillingness to hold itself accountable to victims
violates its obligations under international law
and established principles of humanitarian relief.
Moreover, in failing to lead by example, the U.N.
undercuts its very mission of promoting the rule of
law, protecting human rights, and assisting in the
further development of Haiti.



Recommendations Divided by Relevant Actor

1. The United Nations and its Organs,
Agencies, Departments, and Programs

OFFICE OF THE SECRETARY-GENERAL

e Appoint a claims commissioner per the
requirements of paragraph 55 of the SOFA.

¢ Ensure, per the requirements of Paragraph
51 of the SOFA, that a claims commission is
established and that its judgments are enforced.

¢ Apologize publicly to the Haitian people for the
cholera epidemic.

e Coordinate funding for the MSPP Plan.

SECURITY COUNCIL
e Ensure that peacekeepers are accountable for

their actions in future missions.

DEPARTMENT OF PEACEKEEPING OPERATIONS

e Ensure that SOFAs are followed in all missions to

promote peacekeeper accountability.

e Promulgate procedures consistent with Sphere
Standards to guide peacekeeping operations and
conduct.

MINUSTAH

¢ Apologize publicly to the Haitian people for the
cholera epidemic.

¢ Ask the Secretary-General to establish a claims
commission.

 Abide by compensation decisions as ordered by a
claims commission or any other legal forum

e Vacate the Méye peacekeeper base and allow the
community to turn the land into a treatment
center or memorial.

2.The World Health Organization and
the Pan-American Health Organization

¢ Continue and increase funding of the MSPP plan.

e Provide technical expertise and ensure
implementation of the MSPP plan.

5 RECOMMENDATIONS

3. National Governments

HAITI

Fund and supply cholera treatment centers for
primary care of cholera victims.

Continue to monitor outbreaks and gather
reliable data on the incidence of cholera.

Appoint a claims commissioner under Paragraph
55 of the SOFA.

Demand that the U.N. appoint a claims
commissioner under paragraph 55 of the SOFA.
Effectively implement the MSPP Plan.

UNITED STATES

Fund immediate cholera treatment and
prevention via grants to NGOs, the MSPP, and
DINEPA.

Fund the MSPP plan, both directly and via
assistance to the U.N with fundraising from
other countries.

Request that the U.N. appoint a claims
commissioner.

Ensure that the CDC continues to support the
MSPP Plan.

FRANCE, CANADA, AND OTHER NATIONAL
GOVERNMENTS

Fund immediate cholera treatment and
prevention, via grants to NGOs, the MSPP, and
DINEPA.

Fund the MSPP plan, both directly and via
assistance to the U.N. with fundraising from
other countries.

4. Non-Governmental Organizations

Provide supplies and technical expertise for
immediate cholera relief.

Help fundraise for and channel donations toward
the MSPP plan.

Continue to support the Government of Haiti in
its public health efforts.



Methodology

The findings in this report are based on an
investigation of the origins of the outbreak and
U.N. legal accountability conducted over a one-
year period. Researchers consulted U.N. treaties
and resolutions, international law treatises,

and epidemiological studies of the cholera
bacterium causing the epidemic, news accounts,
and academic research in international law and
international humanitarian law. Researchers

also consulted victims of the epidemic, activists,
attorneys, journalists, aid workers, medical
doctors, and government agency officials with first-
hand knowledge of the epidemic and its aftermath.

Researchers conducted most of their
investigation from the United States and were
regularly in contact with experts in Haiti. In
March 2013, researchers traveled to Haiti to consult
stakeholders in both the Haitian capital of Port-au-
Prince and in the town closest to the MINUSTAH
base where the cholera epidemic began.

While in Haiti, researchers met with
representatives from: Association Haitienne de
Droit de LEnvironnment (AHDEN), Association des
Universitaires Motivés pour une Haiti de Droits
(AUMOHD), Bureau des Avocats Internationaux
(BAI), U.S. Centers for Disease Control (CDC),
Collectif de Mobilisation Pour Dedommager Les
Victimes du Cholera (Kolektif), Direction Nationale
de I’ ’'Eau Potable et de 'Assainissement (DINEPA),
Meédecins Sans Frontiéres (MSF), Partners in
Health (PTH), and the United States Agency for
International Development (USAID). Researchers
also consulted residents of Méye, Haiti who were
directly affected by the cholera epidemic and who
filed claims against the U.N. seeking relief.

Researchers presented the stakeholders
with a summary and outline of the report for
critical discussion. The final draft of the report
incorporates comments and feedback from the
consultations made during the trip to Haiti, as well
as from the close review of experts in international
law and public health.
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CHAPTER I

MINUSTAH and the Cholera Outbreak in Haiti

Since the early 1990s, the United Nations has
deployed several peacekeeping and humanitarian
missions to Haiti in response to recurring periods
of political unrest and socio-economic instability.
In 2004, following a period of political turmoil,
the U.N. Security Council established its current
Haitian mission: the U.N. Stabilization Mission

in Haiti, known as MINUSTAH.? The Security
Council charged MINUSTAH with a broad
mandate encompassing both peacekeeping and
humanitarian operations. On January 12, 2010,

a devastating earthquake struck Haiti, killing
hundreds of thousands and further jeopardizing
the country’s already fragile infrastructure. In
the wake of this tragedy, the Security Council
expanded MINUSTAH’s mandate to respond to the
ongoing crisis. While MINUSTAH has contributed
to Haiti’s stabilization, the mission has also been
criticized for its failures to protect human rights.

Between October 19-20, 2010, nine months
after the earthquake, health officials confirmed
eight cases of cholera in a remote region of central
Haiti. Cholera had not been observed in the
country in over a century. The disease spread at
an alarming rate, rapidly causing severe cases of
diarrhea, dehydration, and death. Even before the
2010 earthquake, Haiti suffered from a history of
poor water, sanitation, and health infrastructure.
While cholera can be easily prevented and treated,
the country’s scarce resources and socio-political
instability have made the disease difficult to
control. As of April 2013, over 650,000 Haitians had
been infected by cholera and over 8,100 had died.
The disease continues to spread through Haiti
today, and the most optimistic estimates suggest
it will take at least another decade to eliminate it
from the country and the island.

Independent investigations by scientists and
journalists have traced the source of the epidemic
to MINUSTAH peacekeeping troops. An extensive
body of evidence shows that between October
8-21, 2010, troops arriving from cholera-affected
areas of Nepal carried the disease into Haiti. Due
to poor sanitation facilities at the base where
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the troops were stationed, waste containing
cholera contaminated the Artibonite River, Haiti’s
largest river, and spread to the local population.
Scientific studies and firsthand accounts leave
little doubt that MINUSTAH peacekeepers were the
inadvertent source of the cholera outbreak.

Since the outbreak began, cholera victims and
their advocates have repeatedly called on the U.N.
to remedy past injuries and meaningfully address
the ongoing crisis. The U.N., however, has refused
to hear these claims and its overall response to the
cholera epidemic remains inadequate. The U.N.
has denied its role in the epidemic and refused
to address victims’ claims for redress, despite its
obligations to do so under its own agreements
with Haiti and under instruments and principles
of international law. National and international
actors have proposed plans to treat and eliminate
cholera, but the plans lack sufficient funding to
effectively prevent and treat the disease. Haitian
health and water and sanitation officials and
NGOs that have been essential to the provision of
cholera treatment struggle to manage waves of
the epidemic that spike during each rainy season.
Haitians continue to suffer the consequences of the
largest cholera epidemic in the country’s history,
while the party responsible for the outbreak—
the U.N.—refuses to make a meaningful effort to
contain, control, and eliminate the disease or to
remedy the harm already done.

A. MINUSTAH Has Had an Expanding
Mandate Marked by a Broad
Peacekeeping Authority without
Accountability.

The U.N. has had an intermittent peacekeeping
presence in Haiti since the early 1990s.® In April
2004, following a period of political instability,
the Security Council passed Resolution 1542,
creating the U.N. Mission for the Stabilization of
Haiti (MINUSTAH).* MINUSTAH was established
as a joint military and civilian mission with a
mandate to help Haiti address a broad range of



issues, including peace and political stability, the
re-establishment of the rule of law, the protection
of human rights, and social and economic
development.’ MINUSTAH’s scope and operations
have expanded since 2004, and the longstanding
presence and activity of the mission have been met
with local criticism.

MINUSTAH’s administration and funding
involve many players. In Resolution 1542, the
Security Council supported the establishment of
the Core Group, comprising representatives of the
Organization of American States, the Caribbean
Community and Common Market, international
financial institutions, and other interested
stakeholders.® The Core Group’s purpose is to
facilitate the implementation of MINUSTAH’s
mandate and states enhance the effectiveness of
the role of the international community in Haiti.
Several countries, including Argentina, Brazil,
Canada, Chile, France, Peru, and the United States,
have assumed lead roles in MINUSTAH’s operations
in Haiti pursuant to Resolution 1542.

Since its establishment, MINUSTAH has been a
multidimensional peacekeeping mission uniquely
aimed at addressing a broad range of concerns.®
Whereas U.N. peacekeeping operations are generally
deployed in support of a peace agreement reached
between parties to a conflict, MINUSTAH was
deployed without such an agreement or ongoing
conflict.’ Instead, MINUSTAH was established in
response to a complicated and sometimes violent
political struggle among different factions in Haiti.
In 2000, President Jean-Bertrand Aristide was voted
into office during an election contested by political
opponents and some members of the international
community.*® In February 2004, former soldiers
training in the Dominican Republic invaded Haiti
and took large areas of the country. President
Aristide left Haiti on a plane controlled by the U.S.
government. The U.S. government claimed that
President Aristide left willingly; President Aristide
claimed he was forced onto the plane. Boniface
Alexandre, then President of the Supreme Court,
was sworn in as Interim President.” Mr. Alexandre
requested assistance from the United Nations in
stabilizing the country in the aftermath of the
insurrection, a request that eventually led to the
establishment of MINUSTAH.*?
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The complicated politics of MINUSTAH’s
origins are reflected in the mission’s broad
mandate. The terms of MINUSTAH’s mission
have been defined by a series of Security Council
Resolutions establishing and renewing the
MINUSTAH mandate. MINUSTAH’s original
mandate, set forth in Security Council Resolution
1542, established three main mission goals: to
ensure a secure and stable environment, to support
the conditions for democratic governance and
institutional development, and to support the
promotion and development of human rights.s
In the same resolution, the Security Council
provided that MINUSTAH “shall cooperate with the
Transitional Government [of Haiti] as well as with
their international partners, in order to facilitate
the provision and coordination of humanitarian
assistance.”* Subsequent resolutions between 2005
and 2009 renewed and provided minor adjustments
to the original MINUSTAH mandate.”

MINUSTAH’s mission structure and operations
reflect the breadth of its mandate. The original 2004
mission plan envisioned three main components:

a military force to establish a secure and stable
environment throughout the country, a civilian
affairs component responsible for overseeing a
civilian police force and supporting initiatives to
strengthen local governmental and civil society
institutions, and a humanitarian affairs and
development component.’ The humanitarian

affairs and development office was tasked with
coordinating humanitarian aid among different
national and international actors. Senior officers

of all three components reported to the head of
mission, the U.N. Special Representative of the
Secretary-General.” Additionally, the mission as a
whole received support from the U.N. Secretariat’s
Department of Peacekeeping Operations.’® While the
specific structure of the different components has
changed since 2004, the basic organization remains.*”

On January 12, 2010, a 7.0-magnitude
earthquake struck Haiti, killing over 200,000,
destroying much of the capital, and straining
the country’s already fragile social and political
order.* In response to the earthquake, the Security
Council passed Resolutions 1908 and 1927, raising
MINUSTAH’s in-country troop levels and adjusting
the MINUSTAH mandate to include assisting



the Government of Haiti in post-disaster relief

and recovery.” The Resolutions also reaffirmed
MINUSTAH’s obligation to promote and protect the
human rights of the Haitian people.*

MINUSTAH troops were tasked with key roles
in the immediate response to the earthquake, as
well as the longer-term humanitarian effort.>
Troops assisted in essential humanitarian
functions including clearing debris, distributing
food, and rebuilding local infrastructure.*
MINUSTAH troops were also responsible for
monitoring the human rights situation of
particularly vulnerable Haitians. For instance,
troops led security assessments and policing
efforts to ensure the security of those living in
spontaneous camps and in areas affected by the
earthquake.” The mission was further charged
with building capacity of local institutions to
administer justice and ensure the rule of law.>
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Despite MINUSTAH’s role in Haiti’s
stabilization, the mission has drawn repeated
criticism on several fronts.” Since the early
days of the mission, Haitians have denounced
alleged physical abuses by troop members*—and
MINUSTAH’s seeming unwillingness to investigate
these claims. In November 2007, for instance, over
100 Sri Lankan troops were repatriated due to
allegations of sexual exploitation and abuse. In
September 2011, media outlets released a video of
Uruguayan troops harassing an 18-year-old boy,
who later claimed that he had been raped by the
troops.* In August 2010, 16-year-old Jean Gérald
Gilles was found hanging outside the MINUSTAH
base in Cap Haitien.** MINUSTAH never initiated
a public investigation.* These and other similar
incidents have led to popular discontent among
Haitians with MINUSTAH’s presence.
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B. The Outbreak of Cholera Has Had
Devastating Consequences for the
Haitian Population.

On October 19, 2010, Haitian health officials
detected an unusually high number of cases of
acute diarrhea, vomiting, and severe dehydration
in two of Haiti’s ten geographical regions known as
administrative departments.*® Officials sent stool
samples for testing to the Haitian National Public
Health Laboratory (LNSP), and four days later, the
LNSP confirmed the presence of Vibrio cholerae

(V. cholerae), the bacterium that causes cholera.>
The first set of cases was localized in the upper
Artibonite River region, where the Méyeé Tributary
meets the Artibonite. By late October 2010, Haitian
officials reported a second set of cases in the lower
Artibonite River region, near the river’s delta.* By
early November, cholera had reached the capital of
Port-au-Prince.* Cholera had also spread to cities
across the North-West and North Departments.*”
By November 19, the Haitian Ministry of Health
(MSPP) reported positive cholera cases in all ten
administrative departments.* By then, over 16,000
Haitians had been hospitalized with acute watery
diarrhea and over 9oo had died from cholera.*

As Chapter II details, cholera is transmitted by
the consumption of food or water contaminated
with V. cholerae.* The main sources of an outbreak
are usually contaminated drinking water and
inadequate sanitation; feces from those infected
with V. cholerae contaminate the water supply,
and the bacterium spreads when others drink
the contaminated water.* A gastrointestinal
disease characterized by vomiting, diarrhea, and
dehydration, cholera is easily treatable. With
aggressive electrolyte replacement—often simply
delivered in drinking water—fatalities are reduced
to less than 1%.*

In Haiti, poor water, sanitation, and health
infrastructure has facilitated the spread of cholera
and prevented its effective treatment. Even before
the earthquake, the country had an ineffectual and
institutionally fragmented water and sanitation
sector.** Approximately 10% of Haitians had access
to running water and only 17% had access to
improved sanitation services.* Additionally, until
August 2009, the water and sanitation sector had
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neither a single national coordination authority
nor sufficient funds.* Instead, the sector was
regulated by several governmental institutions
that were unable to ensure quality water and
sanitation services.*® After a 2009 reform, the water
and sanitation sector still lacked sufficient funding
and was unable to prevent the spread of cholera

in the early stages of the epidemic.” Meanwhile,
the public health sector in Haiti has been unable

to treat cholera effectively. The health system in
Haiti is supervised and coordinated by a single
entity, the MSPP.** Due to financial constraints and
the lack of local capacity to coordinate health care
services, the MSPP has been unable to guarantee
adequate cholera treatment for all Haitians.

The Haitian cholera epidemic is one of the
world’s largest national cholera epidemics in
recent history.* In 2010 and 2011, Haitians
accounted for roughly half of cholera cases and
deaths reported to the World Health Organization
(WHO).*” In the first year of the epidemic, over
470,000 Haitians were infected and over 6,600 died
of cholera.>* By October 2012, over 600,000 Haitians
had been infected and over 7,400 had died from
cholera.’® As of April 2013, the MSPP has reported
over 650,000 infections, and over 8,100 deaths.
Due to unreported cases in remote areas, these
numbers likely underestimate the actual harm
caused by the cholera epidemic in Haiti.*

Although more than two years have passed
since the outbreak began, cholera still poses an
ongoing threat to people in Haiti.> The disease
continues to contaminate Haiti’s drinking water
sources. As rivers overflow with each rainy season,
inadequate sewage systems allow for continued
cross-contamination between infected feces and
drinking water sources, perpetuating the cycle of
disease. Additionally, treatment programs remain
inadequate due to a shortage of funding.*® Experts
expect Haiti will suffer from cholera for at least a
decade more.”

C. Independent Investigations Have
Traced the Source of the Epidemic to
MINUSTAH Peacekeeping Troops.

As Chapter II discusses, nearly every major
investigation of the cholera crisis has identified
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U.N. peacekeeping troops from Nepal as the
source of the outbreak.>® Outbreak investigations,
environmental surveys, molecular epidemiological
studies, and journalistic accounts all demonstrate
that the troops were exposed to cholera in Nepal
and introduced V. cholerae bacterium into Haiti.
These investigations highlight five key facts
about the epidemic. First, there was no active
transmission of cholera in Haiti prior to October
2010. Second, the epidemic began at a single point
in an area that encompassed the MINUSTAH
base where Nepalese peacekeeping troops were
stationed. Third, these troops had been exposed
to cholera in Nepal, and fourth, their feces
contaminated the local water supply in Haiti.
Finally, the Haitian outbreak involved a single
strain of Nepalese origin.

Historical records show no reported cases of
symptomatic cholera in Haiti before the arrival
of MINUSTAH troops in October 2010.% Experts
have identified three major cholera outbreaks in
the Caribbean: in 1833-1834, 1850-1856, and 1865-



1872.%° None of these three outbreaks affected Haiti,
even though cholera cases were reported in the
neighboring Dominican Republic in 1867.% As early
as 1850, Haitian historians commented on the
striking absence of cholera cases in the country.
Additionally, no symptomatic cases of cholera were
reported in the Caribbean during the 20th century.®

The 2010 Haitian outbreak began in a region
encompassing the MINUSTAH base in Méye,

a small town in the Artibonite administrative
department of central Haiti. Following the first
stool samples from patients in this area sent for
testing on October 19 and 20, 2010,% the LNSP
confirmed the presence of V. cholerae on October
22.% Initial cases of cholera were clustered in an
area surrounding the MINUSTAH base. The base is
situated on the Méye Tributary, which flows past
the town of Mirebalais and into the Artibonite
River. The initial cases of confirmed cholera
occurred downstream from the base.®

Nepalese troops stationed at the Méye base
had been recently exposed to cholera in Nepal, and
their feces contaminated the drinking water of
local Haitians. As part of MINUSTAH’s 2010 troop
increase, a battalion of Nepalese soldiers arrived
in Haiti between October 8-24, 2010.% The soldiers
came from regions of Nepal recently afflicted by
outbreaks of cholera.”” The MINUSTAH base had
poor sanitation conditions. The camp’s waste
infrastructure was haphazardly constructed,
allowing for waste from the camp’s drainage canal
and an open drainage ditch to flow directly into
the nearby Méye Tributary.*® The drainage sites
were also susceptible to flooding and overflow into
the tributary during rainfall.® Direct evidence
that sewage from the base contaminated the
Méye Tributary of the Artibonite River exists.’° On
October 27, journalists caught MINUSTAH troops
on tape trying to contain what appeared to be a
sewage spill at the MINUSTAH base. Families in
the area also confirmed that waste from the camp
frequently flowed into the river.”” Most of the initial
cholera patients reported drinking water from the
Artibonite River.

The close relationship between the Haitian
cholera strain and the Nepalese strain further
supports the conclusion that Nepalese troops
brought cholera into Haiti.”> Although there has
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been no medical documentation of the MINUSTAH
troops carrying cholera, researchers have identified
a common strain of V, cholerae causing cholera in
Haiti.” Experts have compared this strain with a
number of known cholera strains from around the
world.” Genetic evidence shows that the Haitian
strain is descended from a V. cholerae strain of
Nepalese origin. In other words, the cholera that
caused Haiti’s epidemic originated in Nepal.”

D. National and International Efforts
Have Been Unsuccessful in
Eliminating Cholera.

A combination of Haitian national agencies,
multilateral agencies, other countries, and
international NGOs have responded to the
cholera outbreak. Unfortunately for Haitians, this
patchwork of services, training, and surveillance
has proven inadequate. Much of the cholera
response effort is not adequately funded and
ineffective for either the short or longterm.

1. Short-term Response
In the immediate aftermath of the earthquake,
national, international, and NGOs anticipated
that the massive damage done to Haiti’s fragile
infrastructure would render the country
vulnerable to disease and began to prepare
accordingly. None of these organizations, however,
expected an outbreak of cholera, given the disease’s
long absence from the country. As a result, local
health workers had little more than basic training
on cholera treatment. National health staff had an
existing knowledge of cholera, how it was spread,
its treatment, and proper modes of prevention,
but few were trained in handling an emergency
outbreak of the disease.

Because of this, during the first phase of
the epidemic, an international NGO, Médecin
Sans Frontiéres (MSF), was the lead provider of
treatment. International humanitarian NGOs
like MSF have provided medical services in Haiti
throughout the cholera crisis. MSF established
some of the first cholera treatment programs,
rapidly expanding services in the months of the
spiraling outbreak by deploying health workers to
the country and opening cholera treatment centers



(CTCs). By November 2010, just a month after the
first cases of cholera appeared in Haiti, MSF had
set up 20 CTCs; by early December, 20 more CTCs
had been built. CTCs providing oral rehydration
solution, the primary course of treatment for
cholera, were also created in all of the regions
affected by the disease. MSF set aside some 3,300
beds in its facilities for cholera treatment, and by
mid-December 2010, the organization had provided
care for more than 62,000 people.”* MSF’s ability
to provide cholera treatment, however, was soon
overwhelmed by the volume of cholera cases as the
outbreak proved worse than originally anticipated.
The treatment plan in the immediate
aftermath of the outbreak focused on prevention
of cholera infection and death. Local health
authorities disseminated prevention information
to inhabitants of the rural areas near Mirebalais
and the Artibonite Delta where the first cases
appeared. The prevention materials advised boiling
or chlorinating drinking water and burying
human waste in the hope of stemming the spread
of cholera and avoiding further contamination
of water sources. Due to the rapid spread of the
disease and the high initial case fatality rate, MSPP
and the U.S. government focused on five immediate
priorities: preventing deaths in treatment facilities
by distributing supplies and providing training;
preventing deaths in communities by supplying
oral rehydration solution sachets to homes and
urging sick individuals to seek immediate care;
preventing disease spread by promoting proper
hygiene and sewage disposal; conducting field
investigations and guiding prevention strategies;
and establishing a national cholera surveillance
system to monitor the spread of the disease.”
Some training of field workers by international
and bilateral organizations, including the U.S.
Centers for Disease Control (CDC), contributed to
the treatment of effected populations during the
first months of the epidemic. However, neither
the MSPP nor international NGOs were able to
completely contain the outbreak.

2. Long-term Response

The long-term effort to treat cholera and eliminate
the disease from Haiti has been less effective

than the short-term response following the initial
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outbreak. The mere task of providing treatment
supplies has proven daunting as people in Haiti
continue to contract cholera. Difficulties in
providing treatment at the onset of the epidemic
were exacerbated by the fact that only one actor—
the Program on Essential Medicine and Supplies,
overseen by MSPP and the Pan-American Health
Organization (PAHO)—distributed all donated
health care materials.

Several medical organizations continue to
provide prevention and treatment for cholera in
partnership with the MSPP, but the initial funding
for such work is nearly exhausted. Many aid groups
have already withdrawn from the country due to
alack of funding, and emergency cholera funding
from the CDC and World Bank is expected to
decrease next year.”®

In November 2012, the U.N. announced a $2.27
billion initiative to eliminate cholera in Haiti and
the Dominican Republic in the next ten years.” A
joint initiative among the WHO, PAHO, the CDC,
and MSPP, the plan is comprehensive; it addresses
water and sanitation, waste disposal, integration of
cholera diagnosis and treatment into basic medical
screening practices, and provision of cholera
vaccinations to high-risk groups. However, the
U.N. has yet to secure all but a small fraction of the
funding necessary to complete the project from
U.N. member states.* To date, the U.N. has only
committed to supplying $23.5 million, less than 1%
of the necessary funding.

Both the short-term and long-term plans for
responding to cholera in Haiti have been criticized
as unrealistically optimistic. International NGOs
like MSF struggle to provide quality care as their
basic treatment supplies dwindle. The mortality
rate in some CTCs has recently risen to an
alarming 4% as a result of diminishing supplies.*
Although the plan to eliminate cholera in Haiti
may be well-conceived in the abstract, it is of little
practical value without proper funding.



E. The United Nations Has Failed to
Provide Redress for Victims of the
Epidemic.

Cholera victims and their advocates have called
on the U.N. to redress the injuries of those harmed
by the disease and take responsibility for the
ongoing epidemic. A number of efforts to hold the
U.N. accountable have been underway since the
outbreak began, although to date they have not
been successful

First, Haitian human rights organizations,
activists, and lawyers have called for the U.N.
to assume responsibility for its actions under
the Status of Forces Agreement (SOFA) it signed
with the Government of Haiti in July of 2004.%
The SOFA defines the relationship between the
U.N,, including its agents in MINUSTAH, and the
Government of Haiti. It also lays out the terms of
the MINUSTAH mission, providing peacekeeping
troops and U.N. personnel legal immunity from
suit in national and international courts. In
exchange, the SOFA provides for the establishment
of a commission to hear claims from third parties
injured as a result of MINUSTAH operations.
Despite this, no such claims commission has been
established for victims of the cholera epidemic.®
In a letter to the Haitian Senate dated March 25,
2013, lawyers on behalf of Haitian victims called
on the Government of Haiti to assert its right to a
claims commission under the SOFA.* In response
to the inaction of the U.N. and the Government
of Haiti, these attorneys are also considering a
suit to compel the Government of Haiti to initiate
the establishment of a claims commaission by
appointing a commissioner.%

A second effort to hold the U.N. accountable
for the epidemic was attempted through an appeal
to the Inter-American Commission on Human
Rights (IACHR). In October 2011, a team of Brazilian
lawyers acting on behalf of Haitian cholera
victims filed a case against the U.N. at the IACHR.*
Petitioners claimed that the U.N.’s actions in Haiti
violated a number of rights under the American
Convention on Human Rights. Petitioners argued
that the IACHR could receive the complaint
because the U.N. was an organization acting
within a territory under the IACHR’s jurisdiction.”
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To date, the IACHR has not provided an official
response to this petition.®®

A third legal process began in November 2011,
when Haitians infected by cholera and family
members of those who had died of the disease
submitted a petition for relief to the MINUSTAH
claims unit in Haiti and U.N. headquarters in
New York.* Petitioners alleged that MINUSTAH
negligently maintained its waste management
facilities at the MINUSTAH camp in Méye,
which led to the cholera outbreak.*® Petitioners
requested a fair and impartial adjudication of
the claim according to the terms of the SOFA,
compensation to petitioners, monetary reparations
to victims of cholera at large, and a public apology
including acceptance of responbility for causing
the epidemic.”* On December 21, 2011, the U.N.
acknowledged receipt of the petition, and promised
“a response in due course.”™ Fourteen months
later, on February 21, 2013, petitioners received a
response from the U.N. Under-Secretary-General
for Legal Affairs, Patricia O’Brien.” The U.N. refused
to consider the claims because such consideration
“would necessarily include a review of political and
policy matters.”* Citing no precedent or authority,
the U.N. response stated that this made the claim
“not receivable” under Section 29 of the Convention
on the Privileges and Immunities of the United
Nations. Thus, the U.N. effectively invoked legal
immunity to defeat the claims. On May 7, 2013,
petitioners responded to the letter, challenging the
U.N.s argument that the claim was not receivable.
Additionally, petitioners stated that if they did not
receive a timely a response within 6o days, they
would file their claims in a court of law.*®

Since the 2010 outbreak, Haitians have
repeatedly expressed discontent with MINUSTAH
and the U.N. for causing the cholera epidemic
in the first instance and their management of it
thereafter. Repeated protests since 2010 have called
for U.N. withdrawal. The U.N., however, has not
provided a meaningful response. The organization
has refused to consider the petition for relief or to
provide a forum to adjudicate repeated demands
that it accept responsibility for the introduction of
cholera into Haiti.” To this day, the U.N. continues
to deny accountability for the epidemic or consider
the merits of any claims made by its victims.
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CHAPTER 1l

Scientific Investigations Identify MINUSTAH
Troops as the Source of the Cholera Epidemic

An extensive scientific literature has traced
the source of the Haitian cholera epidemic
to the MINUSTAH camp in Méye. Outbreak
investigations, environmental surveys, and
molecular epidemiological studies—including
those conducted by the U.N.’s own experts and
some of the world’s foremost experts on cholera
and infectious disease—all demonstrate that
cholera in Haiti was transmitted from a single
source, the Méye MINUSTAH base in central Haiti.
These studies show that the peacekeepers stationed
at the base, who had arrived from Nepal shortly
before the first cases of cholera were reported
in Haiti, were carriers of a strain of V. cholerae,
the bacterium (V. cholerae), the bacterium that
causes cholera, also from Nepal. Poor sanitation
conditions at the MINUSTAH camp allowed for
waste to flow into the nearby waterways, resulting
in the inadvertent introduction of V. cholerae into
the Méyé tributary. The bacterium spread through
the Tributary into the Artibonite River and other
connected water sources. As a result, individuals
consuming water from the Méyeé Tributary and the
Artibonite River contracted cholera.

Four key findings confirm that the epidemic’s
point source transmission—or common origin—
was the MINUSTAH peacekeeping troops:

» There was no active transmission of cholera in
Haiti prior to October 2010. Historical records
dating back to the 1800s report no cases of
cholera in Haiti. No cholera epidemics were
documented in the Caribbean during the 2oth
century. During the Caribbean epidemics of the
19th century, no cases were reported in Haiti.

e The initial area affected by the epidemic
encompassed the location of the MINUSTAH
base. Epidemiological modeling during the
initial outbreak shows no symptomatic cholera
cases other than in the areas surrounding the
MINUSTAH camp in Méye. Models suggest

that the origin of the disease was near the
MINUSTAH base, from which cholera then
spread throughout the country.

e The troops at the MINUSTAH base were
exposed to cholera in Nepal, and their feces
contaminated the water supply near the base.
The peacekeeping troops stationed at the
MINUSTAH base in Méye were deployed to
Haiti from Nepal, where cholera is endemic
and a outbreak had occurred one month prior
to their arrival in Haiti. These troops were
exposed to cholera in Nepal just prior to their
departure to Haiti. Due to the poor sanitation
infrastructure at the MINUSTAH base, feces
from the troops contaminated the Artibonite
River, one of Haiti’s main water sources.

e The Haiti cholera outbreak is traceable to a
single cholera strain of South Asian origin found
in Nepal. Molecular studies of stool samples
collected from multiple patients reveal a single
cholera strain as the source of infection in Haiti.
Genetic analyses show that the Haitian strain is
identical to recent South Asian strains found in
Nepal and is most likely a descendant of these
strains. Outbreak investigations demonstrate
that the initial cases were confined to the area
near the MINUSTAH base in Méye. Both sets
of studies suggest that the outbreak began
with the introduction of a single cholera strain
endemic to parts of Nepal into the water source
near the MINUSTAH base.

Separately, these various studies propose a link
between the MINUSTAH peacekeepers from Nepal
and the Haitian cholera epidemic. Combined,
they provide compelling evidence of the causal
relationship between the MINUSTAH troops and
the introduction of cholera into Haiti.

18 SCIENTIFIC INVESTIGATIONS IDENTIFY MINUSTAH TROOPS AS THE SOURCE OF THE CHOLERA EPIDEMIC



The Méye Tributary. The MINUSTAH camp is to the left of the tributary.
The left-hand side of the picture shows barricades along the perimeter
of the MINUSTAH camp.

A. Historical Records Show No Evidence
of an Active Transmission of Cholera in
Haiti Before October 2010.

Historical records dating back to the 19th century
show no evidence of cholera in Haiti prior to
October 2010.°® While it is difficult to confirm the
historical absence of disease, no cholera epidemic
was reported in the Caribbean region during the
20th century.” Historical accounts document

three Caribbean pandemics of cholera in the 19th
century: in 1833-1834, 1850-1856, and 1865-1872."° No
medical reports document cholera in Haiti during
these periods.* Researchers thus have concluded
that there were no significant cases of cholera in
Haiti during the 19th or 20th centuries.’* Historical
evidence therefore supports the conclusion that
the 2010 outbreak was caused by the introduction
of cholera into Haiti from a foreign source.

B. The Initial Area Affected by the
Epidemic Encompassed the Location
of the MINUSTAH Base.

Geographical and temporal analyses of the
Haitian cholera outbreak show that the epidemic
originated near the MINUSTAH base in Méyé and
spread downstream through the Méye Tributary
and into the Artibonite River. Case analyses reveal
that only individuals exposed to water from this
river system initially contracted cholera.

Barricades along the perimeter of the MINUSTAH camp.

The first cholera cases documented between
October 14-18 arose in Méyé and Mirebalais, just
2 kilometers north of Méye. Hospital admission
records and anecdotal information from the
Mirebalais Government Hospital showed that
between September 1-October 17, sporadic diarrhea
cases without death were seen at a consistent
baseline rate in both adults and children.’** The
first recorded case of severe diarrhea necessitating
hospitalization, and the first deaths from
dehydration in adult patients occurred the night
of October 17 and early morning of October 18.
During these two days, the majority of the patient
population was of adult age, a fact strongly
suggesting that the cause of the diarrheal cases
was cholera as severe diarrhea in adults is rare.**
Staff reported that the first cases of cholera
were attributed to an area located 150 meters
downstream from the MINUSTAH camp in Méye.'*
On October 19, clusters of patients near the
Artibonite Delta were hospitalized with severe
acute diarrhea and vomiting, and deaths, including
of three children, were reported by health centers
and hospitals in the region.”*® Staff at the Albert
Schweitzer Hospital reported that their first
suspected case of cholera occurred on October
18, 2010, when a migrant worker arrived at the
hospital already deceased. The first confirmed cases
of cholera occurred at the hospital on October 2o0.
After October 20, the number of cases admitted
to the hospital was so high that exact record
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keeping became difficult.*’ At St. Nicolas Hospital
in St. Marc, a city located 70 kilometers southwest
of Mirebalais, medical records showed that a
consistently low level of diarrhea cases, mostly
among children, remained stable until October

20, when 404 hospitalizations were recorded in a
single day—one patient every 3.6 minutes—along
with 44 deaths from cholera. These cases came from
50 communities throughout the Artibonite River
Delta region, with an average of eight patients per
community arriving at the hospital on October 20.*

Following the early reports of cholera, the
MSPP and the CDC conducted an investigation of
disease incidence at five hospitals in the Artibonite
Department from October 21st to October 23.

To establish a date of onset for the outbreak,
investigators reviewed medical records from
October 2010 for each hospital to identify cases
that required hospitalization due to diarrhea

and dehydration. Because detailed medical

records were not available for the investigation,
hospitalizations due to “severe diarrhea” were used
as a proxy for cholera cases, with a particular focus
on adult patients since severe diarrhea within this
age group is considered rare.”*® From October 20-22,
the majority of patients admitted with symptoms
of cholera and the majority of those who died

from these symptoms were older than 5 years old,
strongly suggesting that the cause of their illness
was in fact cholera.”* In addition, stool samples
from patients hospitalized in the administrative
departments of Artibonite and Centre, southeast
of Artibonite Department, were brought to the
LNSP where rapid tests on eight specimens tested
positive for V. cholerae O1.*

Epidemiologists have modeled the Haitian
outbreak using data collected by the MSPP’s
National Cholera Surveillance System.” With
an “explosive” start in the Lower Artibonite, the
cholera epidemic peaked within two days, and
then decreased drastically until October 31.

Once adjustments were made for population and
spatial location, the risk of contracting cholera

for an individual living downstream of the Méye
Tributary was calculated at 4.91 times higher than
the average Haitian.™

By October 22, cholera cases were noted in
fourteen additional communes,"s most of them

in the mountainous regions that border the
Artibonite plain and in Port-au-Prince. In each
commune, the incidence of cholera coincided
with the arrival of patients from the bordering
communes where affected individuals worked in
rice fields, salt marshes, or road construction.®
The southern half of Haiti, in contrast, remained
cholera-free for as long as six weeks after the
epidemic broke out, with clusters of the disease
gradually occurring over a slightly staggered
timespan in the North-West, Port-au-Prince, and
North Departments.*’

Cholera emerged in Port-au-Prince on October
22 with the arrival of patients from Artibonite, and
remained surprisingly moderate in the capital city
for some time after the beginning of the outbreak.
From October 22-November 5, 2010, the incidence of
cholera remained moderate with an average of only
74 daily cases. Although the epidemic eventually
exploded in Cité-Soleil, a slum located in the
floodplain near the sea, internally displaced person
(IDP) camps in the city remained relatively free of
cholera for up to six weeks after the epidemic broke
out. Overall, despite the earthquake-related damage
to the city and the presence of many IDP camps,
cholera struck less severely in Port-au-Prince than
in other departments in the country. In the Haitian
capital, the incidence rate was only 0.51% until
November 30. By contrast, during this same period,
the following incidence rates were reported: 2.67%
in the Artibonite Department, 1.86% in the Centre
Department, 1.45% in the North-West Department,
and 0.89% in North Department. The mortality rate
in Port-au-Prince was also significantly lower (0.8
deaths/10,000 persons compared with 5.6/10,000 in
Artibonite, 2/10,000 in Centre, 2.8/10,000 in North-
West, and 3.2/10,000 in North)."*® As cholera is a
disease commonly associated with poor water and
sanitation, slum areas, over-crowding, and flooding,
the low cholera incidence and mortality rates in
Port-au-Prince, and the IDP camps in particular,
were unexpected. Also contrary to expectations,
data showed the highest incidence of disease in the
rural Artibonite region.

The incredible speed at which cholera
spread to all seven communes near the lower
Artibonite River in Haiti strongly suggests that
the contamination began at the Méyeé Tributary.

20 SCIENTIFIC INVESTIGATIONS IDENTIFY MINUSTAH TROOPS AS THE SOURCE OF THE CHOLERA EPIDEMIC



2010

July 28-August 14 A1,400-case outbreak of cholera occurs in mid-western region of Nepal.

October 8-21

October 12

October 14-19

MINUSTAH troops arrive in Haiti after a 10-day leave visiting their families in Nepal.

A 28-year-old man from the town of Mirebalais, located downstream from the Méyé
MINUSTAH Base, is the first cholera patient of the 2010 epidemic. This man suffers from a
psychiatric condition and regularly drank untreated water from a stream fed by the Méyé
Tributary. The man develops profuse watery diarrhea. Less than a day after the onset of
symptoms, he dies without medical attention. The man is not diagnosed with V. cholerae
through laboratory methods.

Outbreak investigations also identify several families living in Méyé as the first
hospitalized cholera patients. These individuals exhibit cholera symptoms. Stool samples
from a subset of these patients test positive for V. cholerae.

- October19

- October 21-23
- October 23

- Late October

L November 19

The transmission of a waterborne disease like
cholera across geographical regions takes as

long as it would take for the water to travel the
same distance. An Independent Panel of Experts,
appointed by the U.N. to investigate the origins
of the epidemic, calculated that it would take two
to eight hours for water in the Méyé Tributary

to flow from near the MINUSTAH camp’s waste
facilities to its junction with the Artibonite
River.” The U.N. Independent Panel of Experts
also found that a contamination of the Artibonite
starting at the Méyé Tributary would be fully
dispersed throughout the Artibonite River Delta
within a maximum of two to three days. This
timeline, the panel noted, was “consistent with
the epidemiological evidence” showing that the
outbreak began in Mirebalais, near the Méye
Tributary, and that cases of patients experiencing
cholera-like symptoms appeared in the Artibonite
River Delta area two to three days after the

first cases of cholera were seen upstream in
Mirebalais.**

Haitian health officials report unusually high numbers of patients with watery diarrhea
and dehydration in two of Haiti’s ten administrative departments.

Additional cases of cholera are reported among the inhabitants of Mirebalais.
National Public Health Laboratory (LNSP) confirms presence of V. cholerae.
Haitian officials report an explosion of cases across the Artibonite River Delta.

~ Early November  Cholera has spread to cities across the Haitian North-West and North Departments,
which are roughly equidistant from the Artibonite Delta.

The Haitian Ministry of Health (MSPP) reports positive cholera cases in all ten Haitian
administrative departments.

C. The Troops at the MINUSTAH Base Were
Exposed to Cholera in Nepal, and Their
Feces Contaminated the Water Supply
Near the Base.

Epidemiological studies report that the U.N.
peacekeeping troops that arrived in Méye just
before the Haitian cholera outbreak had been
exposed to the disease in Nepal shortly before their
departure to Haiti. Poor sanitation infrastructure
at the MINUSTAH camp in Méye led to fecal
contamination of the water supply near the camp
and near the site of the first cases of cholera in
Haiti. Locals regularly used this water for drinking,
cooking, and bathing.

Nepalese peacekeeping troops arriving at the
MINUSTAH camp in Méye between October 8-24
had been exposed to cholera in Nepal. Cholera is
endemic to Nepal and the country experiences
sporadic outbreaks every year. In 2010, a 1,400-
case outbreak occurred in the country, beginning
around July 28 and lasting until mid-August,
just prior to the Nepalese troops’ deployment
to Haiti.” During this outbreak, MINUSTAH
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peacekeeping troops were training in Kathmandu.
At the end of their training in late September

and early October, the peacekeepers received a
medical evaluation, and none showed symptoms
of cholera.”” The absence of symptoms, however,
did not prove that the peacekeepers were cholera-
free. Cholera has a two to five day incubation
period and can be carried asymptomatically.’?
Prior to their departure for Haiti, the peacekeepers
spent ten days visiting their families.”* After

this visiting period, none of the troops exhibited
cholera symptoms.'* Despite the recent cholera
outbreak in Nepal and the high risk of exposure
and infection during the ten-day visitation period,
none of the peacekeepers were tested for V. cholerae
immediately before their departure to Haiti.»

Once a water source like the Méye Tributary
becomes contaminated with cholera, human
populations exposed to the contaminated water are
prone to subsequent outbreaks.’”” The magnitude of
such outbreaks varies according to the probability
of secondary transmission.”*® A higher likelihood
of such transmission exists in countries like
Haiti with poor infrastructure and inadequate
sewage systems and is also associated with the
frequent arrival of foreign populations like troop
deployments from overseas.

Environmental surveys conducted by the
U.N. Independent Panel of Experts describe
the MINUSTAH camp’s inadequate waste
infrastructure at the beginning of the epidemic.
The experts identified a “significant potential
for cross-contamination” of shower and cooking
water waste with water waste containing human
feces due to the poor pipe connections in the
main showering and toilet area of the camp.’»

The experts also noted that the construction of
the water pipes in these areas was “haphazard,
with leakage from broken pipes and poor

pipe connections.”° The experts found that
contamination was especially likely in an area
where pipes “run over an open drainage ditch that
runs throughout the camp and flows directly into
the Méye Tributary system.”*

The U.N. Independent Panel of Experts’ survey
of the MINUSTAH base and its facilities further
observed that disposal of human waste outside
the camp contaminated the Méyé Tributary. Black

water tanks, containing water contaminated
with fecal matter from the camp, were emptied
“on demand by a contracting company approved
by MINUSTAH headquarters in Port-au-Prince.”*
According to MINUSTAH staff, the company
collected the waste in a truck and deposited it
in a disposal pit several hundred meters from
the camp.” This pit was near the southeastern
branch of the Méye Tributary and was susceptible
to flooding and overflow into the Méye Tributary
during rainfall.*** The experts calculated that it
would take roughly two to eight hours for water to
flow from the septic pit to the junction with the
Artibonite River.'®

Haitians who contracted cholera in the early
stages of the epidemic had consumed water from
the Artibonite River. Almost no cases of cholera
were reported in communities along the Artibonite
that did not use water from the river. From October
21-23 the MSPP and CDC investigative team issued
a standardized questionnaire to a sample of 27
patients in the five hospitals of the Artibonite
Department. The majority of the surveyed
patients reported living or working in rice fields in
communities that were located alongside a stretch
of the Artibonite River. Of the patients surveyed,
67% reported consumption of untreated water from
the river or canals connected to the Artibonite
prior to onset of symptoms, 67% did not practice
clean water precautions (chlorination or boiling
of water prior to use), and 27% practiced open
defecation.

Furthermore, the U.N. Independent Panel
of Experts found that in the Mirebalais market,
seafood was neither sold nor consumed,
making a route of infection originating in
the ocean surrounding Haiti highly unlikely.
This determination left the Artibonite River
as the only potential source of the epidemic.
The experts concluded that, based on the
epidemiological evidence, the cholera epidemic
began in the upstream region of the Artibonite
River on October 17 and the most likely cause of
infection in individuals was their consumption
of contaminated water from the river. In their
initial report in 2011, the U.N. Independent Panel
of Experts concluded that there was insufficient
evidence to attribute the epidemic to MINUSTAH
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troops. However, in a follow-up study released in
July 2013, this same group of experts revised their
initial conclusion. They explained that additional
evidence presented between 2011 and 2013
demonstrated MINUSTAH troops were in fact the
cause of the outbreak.”*

Researchers have thus concluded that
the Haitian cholera epidemic’s point source
transmission is near the MINUSTAH base in Méye,
based on a combination of three factors: 1) the
MINUSTAH peacekeeping troops were exposed to
cholera in Nepal prior to their deployment to Méye;
2) feces from these troops contaminated the local
water supply due to poor waste infrastructure
at the camp; and 3) a few days after the Nepalese
peacekeeping troops’ arrival to the MINUSTAH
base in Méye, Haitians drinking from the Méye
Tributary and the connected Artibonite River
exhibited cholera symptoms.

D. The Haiti Cholera Outbreak Is
Traceable to a Single Cholera Strain
of Nepalese Origin.

Epidemiological research into the origins of the
Haiti cholera outbreak has repeatedly confirmed
that the Haitian strain is closely related to a family
of cholera strains from South Asia. Specifically,
the Haitian V. cholerae strain has a near identical
genetic resemblance to the strain observed in
Nepal in the summer of 2010.

Molecular epidemiological studies suggest
the outbreak started with the introduction of
a single strain into Haiti. V. cholerae strains are
classified into sero-groups based on the structure
of their bacterial membranes, and strains are
further classified into serotypes, pulsotypes,
and biotypes on the basis of various biochemical
and microbiological tests. Samples from different
specimens of the Haitian V, cholerae strain have
repeatedly tested positive for the same sero-group
01, biotype El Tor, suggesting the epidemic had a
common source.*’

Whole genome sequencing of Haitian cholera
samples also shows that the samples share a
common genetic ancestry. Whereas sero-grouping,
sero-typing, and bio-typing compare the larger
molecular structures of V. cholerae cells, sequencing

compares the highly specific genetic code of the
cells. Thus, sequencing provides a more precise
identification of V. cholerae. Due to the rapid
evolution of bacteria over the course of an epidemic,
different samples almost never present the exact
same sequence. Instead, sequences that closely
resemble one another will indicate that their
samples have similar origins. Over the course of the
epidemic, genetic material from various Haitian V.
cholerae samples has been isolated and sequenced,*
and analysis of these sequences consistently shows
that the samples are closely related to one another
and stem from a common ancestor.**®

The ancestor V. cholerae strain of the Haitian
strain responsible for the outbreak has been traced
to Nepal. Molecular and epidemiological studies
reveal that the Haitian and Nepalese El Tor O1 V.
cholerae strains are closely related. Research also
shows that the Haitian V. cholerae strain belongs to
the same El Tor O1 family as the Nepalese strains.™*
Additionally, a comparison of genetic sequences
from the 2010 Nepalese and Haitian strains found a
close genetic resemblance between the two.***

The most contemporary strains from Nepal
were compared with the whole genome sequences
of isolates™* from Haiti as well as those of other
available strains. All Nepalese isolates were found
to be similar to the Haitian isolates in both their
antibiotic resistance and susceptibility.*** One
genetic cluster containing four Nepalese isolates
was found to be identical to a minor variant of the
main pulsotype from Haiti,*** whereas another
cluster of four Nepalese isolates was virtually
indistinguishable from the most common
pulsotype observed in Haiti.**s One study found
that only one Single Nucleotide Polymorphism™¢
separates the Haitian and Nepalese isolates and
that phylogenetic'¥ patterns indicated a close
relationship between the Haitian and Nepalese
epidemic V. cholerae strains, thus “providing
strong evidence that the source of the Haitian
epidemic was from this [Nepalese] clonal group.”+*
Notably, another study of the Haitian V, cholerae
strains determined that the Haitian samples
were markedly different from Latin American
and African El Tor Oz strains, a result “strongly
suggest[ing]” that the source of the epidemic was
“the introduction of a V. cholerae strain into Haiti
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by human activity from a distant geographic
source.”* This result, the study observed,
countered hypotheses that “the Haitian strain
arose from the local aquatic environment” or that
“climatic events led to the Haitian epidemic.”°

The most recent study of the origins of the
cholera epidemic provides further evidence that
the Haitian strain of cholera has a single, foreign
source. Researchers investigating the evolutionary
dynamics of V, cholerae O1 compared the whole
genome sequence of Haitian isolates collected early
in the epidemic with isolates collected near or
after one year following the start of the outbreak,
isolates recovered from more recent outbreaks, and
isolates collected at other time points throughout
the country during the CDC’s routine laboratory
surveillance of the epidemic.” The results of the
comparison were consistent with previous findings
that the Nepalese isolates are the closest relatives
to the Haitian strain identified to date.’s> The
researchers “observed remarkably few differences”
in the genetic makeup of the population of
Haitian isolates studied, despite the variance in
the times and locations of their collection.’s* This
genetic consistency provides further evidence
that the observed Haitian isolates emerged from
a single source. In addition, the study calculated
a molecular clock model of the epidemic that
supports the time frame of the outbreak proposed
in earlier studies and discussed above.*s*

Multiple scientific studies have concluded that
the close genetic similarities between the Nepalese
and Haitian cholera strains support the hypothesis
that cholera was introduced into Haiti from a
Nepalese source.”> The outbreak investigations and
molecular epidemiological studies of the Haitian
cholera epidemic also suggest that a single foreign
strain of V. cholerae was introduced into Haiti in a
single event.

A single study (“Hasan study”) has proposed
that the Nepalese peacekeeping troops were not
the only source of the epidemic. The Hasan study
argues that two strains—one local, one introduced
by the Nepalese peacekeeping troops—were
responsible for the cholera outbreak in Haiti.

One strain, found in 48% of those infected, was
V. cholerae O1, the strain most commonly linked
to Nepal. The other strain, found in 21% of those

infected, was V. cholerae non-01/0139, a strain that
the study postulated as local in origin. The study
showed 7% of patients were infected with both.**
The scientific authority of the Hasan study,
however, has been disputed. The study does not
state the case definition of cholera—that is, it does
not define its criteria for choosing the diarrheal
cases it observes in its study. The lack of such a case
definition calls into question the medical legitimacy
of the cases studied and, as a direct result, the
validity of the study’s conclusions on the number
of identified cholera patients. Diarrhea has multiple
causes, but the Hasan study fails to explain how
cholera, as opposed to other bacterial forms of
diarrhea, was diagnosed in the cases it studies.’”
Five epidemiologists, including the author of
one of the first studies of the origins of the cholera
epidemic in Haiti, have responded with skepticism
to the Hasan study’s results. In their response, they
note that it is not unusual for humans to harbor
several putative pathogens that cause diarrhea
and question the study’s proposal that V. cholerae
non-01/0139 could be the sole pathogen of 21% of
clinical cholera specimens in Haiti.’>® The authors
observe that among the 435 stool specimens
collected by the LNSP between mid-October and
November 2010, 249 harbored bacteria compatible
with V. cholerae, and 243 were confirmed as being
01 and El Tor, leading to a diagnosis of the presence
of V. cholerae O1, or the Nepalese strain, in the
specimens. Based on this data, the authors argue,
the maximum frequency of non-O1 V. cholerae
collected by the LNSP was no more than 6 out of 435
samples, or 1.4%.*° The authors thus conclude that
the Hasan study “provided no evidence to counter
that cholera was brought to Haiti by a contingent
of Nepalese United Nations peacekeeping troops.”*
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Conclusion

Scientific study of the origins of the cholera epidemic in Haiti overwhelmingly
demonstrates that U.N. peacekeeping troops from Nepal introduced the disease
into the country. No cases of active transmission of cholera had been reported

in Haiti for at least a century prior to October 2010. The foci of the epidemic
encompasses the location of the MINUSTAH base in Méye. The peacekeeping
troops stationed at the MINUSTAH camp in Méye at the time of the outbreak were
deployed from Nepal, where cholera is endemic and an outbreak occurred just
prior to their departure, increasing their likelihood of exposure and transmission.
Lastly, molecular and genetic studies demonstrate that the Haitian cholera

strain is genetically almost identical to the Nepalese strain, thus supporting the
hypothesis that the outbreak originated from a single strain of cholera foreign

to Haiti prior to October 2010. Although one study proposes that an additional
strain of cholera local to Haiti contributed to the epidemic, other epidemiologists
investigating the outbreak have questioned this study’s methods and results.

The most scientifically plausible explanation of the origin of cholera in Haiti,
according to the majority of scientific research on the matter, continues to trace
the epidemic to the U.N. peacekeepers from Nepal stationed at the MINUSTAH
base in Méye.
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CHAPTER 111

The Requirement of a Claims Commission

By failing to hold itself accountable for causing

the cholera outbreak in Haiti, the United Nations
violates the very principles of accountability and
respect for law that it promotes worldwide. Under
international human rights and humanitarian
norms, which Chapters IV and V demonstrate apply
to all U.N. member states as well as the organization
itself, the U.N. is accountable through appropriate
mechanisms for certain wrongs it commits. This
bedrock principle is reflected in every SOFA the U.N.
has signed with countries hosting peacekeepers
over the past two decades. These SOFAs require

the creation of standing claims commissions to
hear claims against U.N. peacekeepers and are one
important measure for ensuring U.N. accountability.

However, in practice, the U.N. has refused to
respect this principle of accountability, despite
its place in the U.N.’s own governing law and its
contractual agreements. Although the U.N. has
promised a standing claims commission in the
SOFA, it has never once honored this obligation
in Haiti or anywhere else in the world, despite
having entered into 32 such agreements since 1990.
As aresult, a meaningful mechanism to ensure
peacekeeper accountability has been rendered
a nullity.

The introduction of cholera by U.N. peacekeepers
in Haiti exemplifies why such a standing claims
commission is a vital part of any peacekeeping
mission: Because U.N. peacekeepers enjoy immunity
in courts of law, a claims commission is often the
only avenue an injured civilian may have to redress
injury caused by U.N. peacekeepers.

This chapter describes the U.N.’s obligation—
in convention, charter, and contract—to hold
itself accountable for wrongs it commits. In the
peacekeeping context, the U.N. is required to
establish adequate accountability mechanisms
to address wrongs committed by peacekeepers.
However, the U.N. routinely veers from these
obligations, including the explicit provisions
in SOFAs mandating that it create claims
commissions and fulfill the accountability
requirement. Instead, in the rare instances when
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the U.N. has taken any remedial steps for its
peacekeepers’ wrongdoing, the U.N. has relied on
deficient, ex post substitutes in which it sits as
both defendant and judge. Establishing a standing
claims commission would address cholera victims’
claims in an unbiased and meaningful manner,
and it constitutes one step the U.N. must take to
uphold its obligations of accountability.

A. The U.N. Charter and the General
Convention Reflect a Bedrock Principle
of Limited Immunity.

Although the U.N. enjoys immunity for official
action, this immunity does not mean impunity.
On the contrary, the same legal instruments that
confer the U.N. with immunity contemplate the
creation of accountability mechanisms to ensure
that those injured by the organization will receive
adequate redress.

Both the U.N. Charter and the Convention
on the Privileges and Immunities of the United
Nations (General Convention) contemplate a limited
immunity checked by appropriate accountability
mechanisms. The U.N. Charter recognizes that the
organization and its representatives “shall enjoy
... such privileges and immunities as are necessary
for the fulfillment of its purposes.”®* Thus, the plain
language of the Charter qualifies the scope of
organizational immunity. While the Charter
implies that the organization’s immunity is not
unbounded, the General Convention makes this
explicit. Like the Charter, the General Convention
generally immunizes the U.N. from legal process.*
However, Section 29 of the General Convention,
which is titled “Settlement of Disputes,” provides
that the United Nations

shall make provisions for appropriate modes of
settlement of: disputes arising out of contracts
or other disputes of a private law character to
which the United Nations is a party; disputes
involving any official of the United Nations
who by reason of his official position enjoys



immunity, if immunity has not been waived by
the Secretary-General.*

The Article 29 provision has been characterized

as “an acknowledgment of the right of access to
court as contained in all major human rights
instruments.”® Thus, this provision qualifies

the broad immunity the General Convention
otherwise grants by requiring that the U.N.
provide appropriate accountability mechanisms
for disputes. As exemplified by this provision, such
settlement resolution mechanisms are especially
important where a U.N. official or organizational
entity otherwise enjoys immunity, because
internal settlement dispute mechanisms may be
the only avenue for injured civilians to seek relief.
Moreover, this limitation on immunity and the
right of judicial redress it guarantees are in service
of the U.N.s human rights obligations, as discussed
further in Chapter IV.

The U.N. Secretary-General has publicly
recognized the organization’s obligation to create
accountability mechanisms under the regime
of the Charter and the General Convention. In
a series of reports interpreting Article 29, then-
Secretary-General Kofi Annan explained that the
U.N. has an “international responsibility” for the
activities of U.N. peacekeeping forces, and that
this responsibility is fulfilled by the assumption
of liability through claims commissions.*® This
responsibility includes “liability for damage
caused by members of forces during the
performance of their duties.”*® The Secretary-
General’s acknowledgment that “damage caused
by members of the United Nations is attributable
to the organization” illustrates that the U.N. itself
recognizes that it cannot decline responsibility for
wrongs it commits, including wrongs committed
by its peacekeeping forces.

B. The Principle of Limited Immunity
Is Reflected in the U.N.’s SOFA,
Which Requires Creation of a Claims
Commission.

The principle of limited immunity established

in these documents is also reflected in the U.N.s
SOFA with the Government of Haiti. The SOFA
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shields the organization from unrestricted
liability while protecting innocent individuals
who may be harmed by peacekeeper action. The
SOFA “defines the relation between the force and
the host state.”® It specifies which actions can
trigger organizational liability, what law governs
peacekeeper action in the host country, and how
civilians can receive redress if they are wronged by
members of the organization. As written, the SOFA
fulfills the U.N.’s obligations under the Charter and
Section 29 of the General Convention.

Prior to 1990, no uniform agreement governing
the legal arrangement between the host country
and the peacekeeping troops existed. While some
peacekeeping missions had mission-specific SOFAs,
others had no SOFA at all. When no SOFA was in
place, the law governing peacekeepers was unclear,
creating uncertainty for both peacekeepers
potentially subject to unnecessary liability as well
as individuals injured by peacekeepers.**®

To resolve this uncertainty, the General
Assembly charged the Secretary-General in 1989
with drafting a SOFA that could serve as a template
for mission-specific agreements and would be used
in all future peacekeeping arrangements.** In 1990,
the Secretary-General promulgated a model SOFA
based on “established practices” and “drawing
upon earlier and current agreements.”” Although
intended to serve as the basis for mission-specific
agreements,” in practice the model SOFA has often
been used without modification. Thus, the U.N. and
a host country frequently enter into a peacekeeping
arrangement using the model SOFA. Typically, the
mandate creating the peacekeeping operation will
simply incorporate the terms of the model SOFA.
Moreover, while peacekeeping mandates in the 1990s
stated that the terms of the model SOFA “should”
apply, mandates in the 21st century state that those
terms “shall” apply, underscoring its importance to
peacekeeping arrangements worldwide."”

While the SOFA contains several provisions
that immunize peacekeepers” from certain forms
of liability, such immunity is conditioned on the
type of action in which peacekeepers are engaged.”
Specifically, the SOFA shields peacekeepers from
liability stemming from official acts, but also
maintains the possibility of redress for civilians
harmed by unlawful or unauthorized peacekeeper



behavior. The establishment of a claims commission
makes this balance of interests possible.

Paragraph 51 of the model SOFA incorporates
the U.N.’s legal obligations under Article 29 of the
General Convention and requires the establishment
of a standing claims commission:

[Alny dispute or claim of a private law character
to which the United Nations peacekeeping
operation or any member thereof is a party

and over which the courts of [host country/
territory] do not have jurisdiction because of
any provision of the settled Agreement, shall
be settled by a standing claims commission to
be established for that purpose.””®

Paragraph 51 also specifies that the claims
commission be comprised of three members:

one appointed by the Secretary-General, one by
the host government, and a chairman jointly
appointed by both.””” Furthermore, the paragraph
provides that in the event that the two parties
cannot agree upon a chairman within 30 days of
the appointment of the first member, either party
may request that the president of the International
Court of Justice (ICJ) appoint the chairman.”® Two
members constitute a quorum, and all decisions
require approval by two members."”

To date, neither the Secretary-General nor the
Government of Haiti has appointed a commissioner.
Responding to this inaction, Haitian lawyers are
considering a suit to compel their government
to appoint a commissioner,®** thereby triggering
the creation of the commission.” The Haitian
Government thus potentially holds the power
to provide redress to its people under the SOFA.
However, in light of its dependency on the U.N. for
security and stability,** politically it may not be in a
position to do so.

C. The U.N. Has Never Created a Claims
Commission, and Its Reliance on Ex
Post Substitutes Are Inadequate to
Ensure Accountability.

Despite the clear obligation to create a claims

commission under the SOFA, the U.N. has never
done so for any of its peacekeeping missions.
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Although in the past it has created alternative
mechanisms to respond to specific claims, such
as claims review boards and mass settlement
agreements, these alternatives are rarely
granted and are in practice inferior to the claims
commission guaranteed by the SOFA.**

1. The U.N. Has Never Honored the SOFA’s Promise
of a Claims Commission.

Though Paragraph 51 of the model SOFA

has been incorporated into 32 peacekeeping
arrangements since 1990, the Secretary-General
has acknowledged that the U.N. has never once
created a claims commission in practice,'** even
in the face of affirmative claims and demands for
the establishment of commissions.** Instead, the
U.N. has treated the establishment of commissions
as optional, ignoring the mandatory language

of Paragraph 51. For example, in a 1996 report,

the Secretary-General stated that “two kinds

of procedures” exist for the handling of third-
party claims arising in peacekeeping operations:
the SOFA claims commission and procedures
“established internally.” The report goes on to note
that “to date, claims of a private law nature have
been settled without resort to the establishment

of standing claims commissions.”*® Rather than
create a claims commission as it is required to do,
the U.N. instead relies on procedures in which the
“investigation, processing, and final adjudication
of claims” is, in the Secretary-General’s own words,

“entirely in the hands of the Organization.”*’

2. Alternatives for Claims Commissions Are
Deficient and Ineffectual and Cannot Be
Viewed as an Adequate Fulfillment of the U.N.’s
Contractual Obligations under the SOFA.

While the U.N. recognizes that it has never created
a standing claims commission, it cites certain
internally established procedures that purportedly
satisfy its obligation to settle disputes.’* These
alternatives, however, are both procedurally and
substantively inferior to the standing claims
commission it is contractually obligated to
establish, and as such are inadequate substitutes.
The first alternative is a “local claims review



board.” Unlike a claims commission, which requires
the independent appointment of three claims
commissioners, the local claims review board is
made up entirely of U.N. personnel.”® Also unlike

a claims commission, which should be a standing
body, the claims review board is convened only
after a dispute has arisen. In practice, claims review
board determinations are shrouded in secrecy—their
decisions are never made public—and face long
backlogs in reviewing claims.”* Many peacekeeping
missions have at some time set up internal claims
review boards to review private-law claims.”* This
reflects an understanding that disputes between
such missions and civilians are common and
foreseeable, underscoring the logic of establishing a
standing commission rather than an ad hoc board.

A 2009 U.N. interoffice memorandum mentions
the existence of a MINUSTAH Local Claims
Review Board.”> The memorandum notes that
the board, in 2008, recommended an ex gratia
payment (i.e., a payment made out of moral
rather than legal obligation) to be disbursed to a
Haitian civilian shot in the leg during a military
operation involving local gang members. However,
because the Local Claims Review Board’s process
is internal and not publicly disclosed, it is unclear
how, to what extent, and on what legal grounds
the MINUSTAH board regularly resolves disputes
against MINUSTAH peacekeepers, or even if it still
exists. Aside from this single mention of the Local
Claims Review Board, no other information about
it is known.

The U.N. has also participated in mass
settlement agreements as alternatives to claims
commissions. Unlike claims commissions or even
local claims review boards, mass settlements lack
any established process to guide claimants in
seeking redress. Instead, settlement agreements
depend on the host country’s ability to negotiate
with the U.N. for a lump-sum amount, which
it then distributes to its injured citizens.

However, “international diplomatic power is

not a characteristic typical of states hosting
peacekeepers.”” Whereas Paragraph 51 seeks to
mitigate such power imbalances through its three-
member structure and appointments process, mass
settlement agreements lack any such correctives.

No host country of U.N. peacekeepers has
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ever successfully negotiated such a settlement,
although on at least one occasion, Western
European countries have done so on behalf of their
own citizens injured by peacekeepers in another
country. Specifically, from 1965 to 1967, the United
Nations acceded to demands from the governments
of Belgium, Greece, Italy, Luxembourg, and
Switzerland to pay compensation related to deaths
and injuries of their citizens as a result of U.N.
peacekeeping operations in the Congo.** No record
of settlements on behalf of injured Congolese
citizens, however, exists. Such history strongly
suggests the inadequacy of mass settlement
agreements as a fair substitute for a standing
claims commission.

Predicating settlement of dispute on a
country’s power or on a panel made up entirely of
U.N.-appointed officials when the U.N. is a party to
the dispute is inconsistent with fair adjudication.
By contrast, the standing claims commaission
envisioned in the SOFA promises fair judgment
by requiring the appointment of impartial
adjudicators, hearing claims individually, and,
crucially, predating the damage caused by the U.N.

D. The SOFA Requires the U.N. to Establish
a Claims Commission to Hear the
Claims of Cholera Victims.

Had a claims commission been in place when the
cholera outbreak occurred, the U.N. would have
been required to address the victims’ claims in a
timely and meaningful manner. Like the model
SOFA, the SOFA signed by the Government of Haiti
and the U.N. states that claims of a “private law
character . . . shall be settled by a standing claims
commission.”® Despite this plain and mandatory
language, the claims commission was never set up.
In November 2011, over 5,000 Haitian victims
of the outbreak filed a petition for relief with
the chief of the Claims Unit of MINUSTAH. The
petition alleged that the U.N. had failed to establish
a standing claims commission as required by
the SOFA. It argued that because claims arising
from the cholera outbreak were “private law
disputes” within the ambit of Paragraph 55 of
the MINUSTAH SOFA, the claims commission,
once established, should be the designated forum



to hear such a complaint.*® The petition asked

for the establishment of a fair and impartial
standing claims commission as well as monetary
compensation for injuries suffered.’”

The U.N. acknowledged receipt of the
claims after they were filed, but did not respond
substantively until February 20, 2013, when it
summarily rejected the complaint, claiming that it
was “not receivable” because the claims touched on
a “political and policy matter.”*® In its statement,
the U.N. made no mention of its own contractual
obligation to establish a claims commission to hear
precisely the type of complaints Haitians seek to
bring. As a result, Haitians affected by an outbreak
stemming from the U.N.’s own actions may now
have no forum in which to seek redress.

The SOFA’s claims commission is vital to
redressing the cholera outbreak for three reasons:
(1) because the U.N. was contractually required
to do so; (2) because the cholera victims’ injuries
are exactly the kind of claims such a commission
should be tasked with hearing; and (3) because
the U.N/s failure to create a claims commission
effectively forecloses all other avenues of relief.

1. MINUSTAH Was Required by Its Own Contract
to Create a Claims Commission.

As it has in at least 32 peacekeeping agreements
since 1990, the U.N. promised the creation of a
claims commission in the SOFA it signed with the
Government of Haiti when MINUSTAH was created
in 2004."° In Paragraph 55, which is titled “Settle-
ment of Disputes,” the agreement promises that:

Except as provided in paragraph 57 [which
covers disputes between MINUSTAH and
the Government of Haiti over interpretation
of the SOFA], any dispute or claim of a
private-law character, not resulting from
the operational necessity of MINUSTAH, to
which MINUSTAH or any member thereof
is a party and over which the courts of Haiti
do not have jurisdiction because of any
provision of the present Agreement shall be
settled by a standing claims commission to
be established for that purpose. One member
shall be appointed by the Secretary-General
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of the United Nations, one member by the
Government and a chairman jointly by the
Secretary-General and the Government.>°

As in the model SOFA, the MINUSTAH SOFA
contemplates a claims commission that is standing
and mandatory. In addition, like the model

SOFA, the MINUSTAH SOFA requires at least one
adjudicator who is not appointed by the U.N. in
order to ensure impartiality in the adjudication.

2. A Demand for Individual Redress for the
Introduction of Cholera Is a Prototypical
“Dispute of a Private Law Character” as
Contemplated by the SOFA.

Paragraph 55 of the MINUSTAH SOFA limits the
jurisdiction of claims commissions to “dispute[s]
or claim([s] of a private law character.” The cholera
victims’ complaints clearly constitute private-
law claims squarely within the jurisdiction of
the claims commission. The core of the claims—
namely, requests for compensation for illness and
death of private citizens resulting from improper
actions by peacekeepers that led to contamination
of the Haitian water supply—sound in tort, a
classically private law domain.>*

Characterizing the victims’ claims as “disputes
of a private law character” is consistent with
accepted understanding of the distinctions
between public and private law. For example, a
key distinction between public and private law
claims is the identity of the complainant. Public
law claims may exist between governments or be
initiated by a public authority. By contrast, private
law claims are brought by private citizens.>** The
requested remedy also sheds light on whether
the claim is public or private in nature. In this
case, the victims’ claims were for monetary
compensation,*? a traditional private law remedy.

This conclusion comports with guidance from
the Secretary-General on the application of claims
commissions to disputes of a private law character.
This guidance cites “third party claims for
compensation for personal injury/death or property
loss/damage” as the kind of dispute a claims
commission should hear.>* Because the cholera
victims’ claims were claims for compensation for



personal injury or death, they are of an appropriate
subject matter for a claims commission under the
MINUSTAH SOFA. Although the U.N. statement
rejected the victims’ claims on the ground that
they touched on a “political or policy matter,” the
claims are, in fact, quintessentially of a private law
character and thus are appropriate for adjudication
by a claims commission.

3. The Cholera Outbreak Did Not Arise out of an
“Operational Necessity.”

In addition to requiring that claims be of a “private
law character,” Paragraph 55 prohibits a claims
commission from hearing claims that arise out of
“operational necessity.”*s “Operational necessity”
consists of those “necessary actions taken by a
peacekeeping force in the course of carrying out

its operations in pursuance of its mandates.”
According to the Secretary-General, operational
necessity takes into account four elements: (1) a
good-faith conviction (in other words, a sincere
belief that the course of action at issue was
necessary to realizing the peacekeeping operation’s
mandates); (2) strict necessity, rather than mere
convenience or expediency; (3) execution in pursuit
of an operational plan; and (4) proportionality
between damage caused and necessity for the
operational goal.*”

In the case of the cholera outbreak, none of
these requirements are met. Dumping cholera-
infected waste in a river cannot be deemed an
“operational necessity.” These actions were in no
way necessary for the furtherance of the U.N.s
mission. At most, failing to outfit the MINUSTAH
camp with adequate waste infrastructure might
have been “convenient” or “expedient,” but it was
not “necessary” to the U.N.’s mission of stabilizing
Haiti. The U.N.’s role in causing the outbreak simply
cannot be classified an “operational necessity,”
particularly when considering the extent of the
devastation caused by the cholera outbreak.
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4. Without a Claims Commission, Haitian
Victims May Never Have a Forum in Which to
Bring Their Claims.

While the cholera victims have claims well within
the purview of a judicial forum, without the
creation of a claims commission, they may have
no opportunity to have their grievances redressed
due to the generous immunity afforded the U.N.
and its employees (acting in their official capacity)
from suit in courts of law.>® Indeed, it is precisely
because of this immunity that settlement dispute
mechanisms were created.

Article 29 of the General Convention and Article
55 of the MINUSTAH SOFA carve out a narrow
exception to the general rule that U.N. officials are
protected from judicial scrutiny of their actions.
Although scholars disagree about whether U.N.
officials in Haiti enjoy only functional (that
is, limited to actions stemming from official
functions) immunity;, it is still extremely difficult
to overcome this immunity to sue them in a court
of law.?*® Under the SOFA, civil suits can only
proceed if the commander of the mission approves
them, and even if the commander does so, it is
“nearly impossible” to litigate within the Haitian
legal system.>°

While it is possible that the U.N. may set up
an internal claims review board or enter into
settlement negotiations with the Government of
Haiti, it is unlikely that either of these avenues will
vindicate the victims’ right to a forum where they
can have their grievances meaningfully redressed.
As discussed above, these internal mechanisms are
far inferior to a claims commission, both because
they are set up after the injury—as opposed to
“standing” throughout the course of a peacekeeping
mission—and because they are not impartial.



Conclusion

Ultimately, a claims commission is the only meaningful forum in which victims
may press their claims. Furthermore, it is the very process that the U.N. itself
has contemplated in all of its peacekeeping agreements, as well as in its founding
documents. Lastly, as Chapter IV emphasizes, it is also a concrete example of the
U.N. fulfilling its obligation to provide access to remedies for violations of human
rights, especially when, as here, the U.N.’s actions led to massive amounts of
preventable death and illness. However, while establishing a claims commission
is necessary for the U.N. to meet its obligations under the SOFA, it is neither a
sufficient nor complete remedy for the U.N.’s introduction of cholera into Haiti.
Chapter IV addresses the broader range of reparations to which victims of the
cholera epidemic are entitled under international human rights law.
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The U.N. Has Failed to
Respect Its International
Human Rights Obligations



CHAPTER IV

The U.N. Has Failed to Respect Its
International Human Rights Obligations

The United Nations is responsible under
international human rights law for the cholera
epidemic it has caused in Haiti. Although
U.N. accountability for actions that disregard
international human rights law was once
considered a novel proposition, increasingly
scholars and policymakers, including key
figures within the U.N., have concluded that a
blanket denial of legal obligations for the U.N.
is incompatible with international law and
international human rights law.>* Reports of
U.N. peacekeepers committing a range of human
rights abuses in Haiti have been dismayingly
frequent throughout MINUSTAH’s presence in the
country.*2 These reports have made the proposition
that the U.N. need not answer for such violations
all the more untenable.

The principle of U.N. accountability under
international human rights law is rooted in
two key premises. First, the U.N.’s capacity to
incur legal obligations under international law,
and international human rights law—its legal
personality—is well-settled. Second, scholars,
policymakers, and U.N. officials have highlighted
that one of the U.N.’s institutional purposes is
the promotion of human rights. Such promotion
entails a duty on the part of the U.N. and its agents
to respect the international human rights law
that it promotes. MINUSTAH’s specific charge
to promote human rights and respect Haitian
law—law that includes Haitian human rights
obligations—further supports this conclusion.

The range of human rights that the U.N,,
operating through MINUSTAH, must respect is
determined by standards established in human
rights treaties and obligations under customary
international law. Through its contractual
commitment under the SOFA to respect Haitian
laws, which includes Haitian treaty-based human
rights obligations, the U.N. has assumed duties
toward the Haitian people based on their rights

under these treaties. In first bringing cholera to
Haiti and then attempting to foreclose any remedy
for harms caused by the epidemic, the U.N. has
neglected its duties to respect and promote those
rights set out in Haitian treaty obligations as well
as accepted international norms and customary
international law.

In Haiti, the U.N. has committed a series
of failures. It negligently failed to prevent the
introduction of cholera bacterium brought by its
peacekeepers into a major Haitian waterway and
then failed to provide any form of remedy to the
victims. These failures are now compounded by the
U.N.’s failure to guarantee non-repetition of similar
harms, a guarantee that includes taking adequate
steps toward ameliorating the epidemic. Each of
these failures is also a failure to respect human
rights—specifically, the rights to water, health,
life, and an effective remedy. In failing to respect
human rights, the U.N. has also failed to uphold its
obligations under international human rights law.

The failures of U.N. actors to respect these
fundamental human rights must have visible
consequences if the U.N.’s global operations are to
retain legitimacy. The need for such accountability
is especially acute when these failures arise from
the activities of peacekeeping operations like
MINUSTAH, mandated to promote and respect
human rights, in poor countries like Haiti that
lack sufficient infrastructure to prevent or control
the harms that stem from such failures. The
recognition of this need adds a moral dimension
to the argument for U.N. accountability under
international human rights law: In light of the
U.N.’s critical role in developing and promoting
human rights globally, the U.N. must demonstrate
the same commitment to comply with inter-
national human rights law that it demands from
states and other non-state actors, or risk losing its
moral authority to make these demands at all.
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A. The U.N. Can Have Duties and Liabilities
under International Law.

The U.N. has long acknowledged that it can
possess legal obligations under international law.
This possibility extends to international human
rights law, which is a subset of international law.
Article I of the General Convention codifies the
organization’s international legal personality.>
The ICJ later affirmed that the U.N. is, “a subject
of international law . . . capable of possessing
international rights and duties.” These rights
and duties “must depend upon [the U.N.’s]
purposes and functions as specified or implied
in its constituent documents and developed in
practice.”s As one of the U.N.’s purposes is the
achievement of international cooperation “in
promoting and encouraging respect for human
rights,”*¢ the U.N. cannot possess any right or duty
under international law that hinders its ability to
promote or encourage respect for human rights.
The U.N. has also formally recognized that its
legal personality renders it liable for the actions
of its peacekeeping operations. As noted in
Chapter III, in a 1995 report discussing the scope
of U.N. liability for peacekeeping troops, then
Secretary-General Kofi Annan acknowledged that
the “international responsibility” of the U.N. for
the activities of its forces “is an attribute of its
international legal personality and its capacity to
bear international rights and obligations.”” These
international obligations and liability for their
breach are

a reflection of the principle of State
responsibility—widely accepted to be
applicable to international organizations—that
damage caused in a breach of an international
obligation and which is attributable to the
State (or to the Organization), entails the
international responsibility of the State

(or of the Organization) and its liability in
compensation.>®

In 2004, United Nations Legal Counsel to the
Director of the Codification Division reiterated this
principle, stating that “an act of a peacekeeping
force is, in principle, imputable to the Organ-

ization, and if committed in violation of an
international obligation entails the international
responsibility of the Organization and its liability
in compensation.”

Thus, as the U.N. itself has recognized, when
a peacekeeping force breaches an international
obligation of the U.N., the organization is
responsible both for the breach and for remedying
it. This rule extends to MINUSTAH’s activities
in Haiti, and therefore the U.N. must be
accountable for MINUSTAH’s breaches of the U.N.’s
international obligations.

B. The U.N. Is Obligated to Respect
Human Rights.

The U.N.’s foundational commitments, as well
as the contractual obligations of MINUSTAH to
Haiti, give rise to its specific obligation under
international law to respect international
human rights. It is undisputable that one of
the U.N.’s purposes includes the promotion and
encouragement of respect for human rights; the
U.N. Charter obligates the organization to “promote
... universal respect for, and observance of, human
rights,” and requires member states of the U.N. to
“pledge themselves” to cooperate with the U.N. in
achieving this obligation.** Similarly, the Vienna
Declaration and Programme of Action of 1993
identifies “[tlhe promotion and protection of all
human rights” as a “priority objective” of the U.N.
and notes that the “processes of promoting and
protecting human rights should be conducted in
conformity with . . . international law.”*

The MINUSTAH mandate promotes these
human rights objectives in Haiti by requiring
the peacekeeping operation to “support the
Transitional Government and Haitian human
rights institutions and groups in their efforts to
promote and protect human rights.”> While the
precise meaning of “promote” is not supplied in the
U.N. Charter or the MINUSTAH mandate, a human
rights breach would obviously fall outside of its
definition. As the ICJ has recognized, “[A] denial of
fundamental human rights is a flagrant violation
of the purposes and principles of the Charter.”
Because the U.N. and MINUSTAH cannot fulfill
their purposes to promote and support the
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promotion of human rights while simultaneously
acting in ways that disrespect human rights, the
fulfillment of their mandate requires that their
actions be guided by human rights standards.

The scope of human rights law that the
U.N. must respect is determined in part by
Haiti’s international law obligations. The SOFA
requires MINUSTAH to “respect all local laws
and regulations” of Haiti.>* These “local laws and
regulations” include any treaty provisions to which
Haiti has committed.?* As the U.N. is liable for any
breaches by MINUSTAH of its legal obligations,** it
is responsible for the consequences of MINUSTAH’s
failure to respect Haitian laws and regulations,
including its human rights treaty commitments.

Moreover, the U.N.’s legal personality alone
suggests that it may be judged according to
customary international law, including customary
international human rights law.?” The U.N. can
be legally bound to customary international law,
defined by the ICJ as “evidence of a general practice
accepted as law,”* or any international human
rights standards that have been similarly widely
accepted as general principles of law,** because the
force of customary international law comes from
its practice, not from its codification in treaties.*°
Unlike treaty obligations, which only attach to
parties if and when they consent by signing or
acceding to the treaty,' customary international
law obligations are conferred upon any entity that
can possess international obligations.** Given
its legal personality, the U.N. is one such entity,
and thus can be legally obligated to comply with
customary international law.*?

Furthermore, if the U.N. fails to comply with
international human rights law—law that it has
helped to develop, promote, and protect—the U.N.
risks losing its moral authority to demand that
states and other international actors comply with
it. One of the U.N.’s primary objectives, expressed
in the preamble of its Charter, is to “reaffirm faith
in fundamental human rights.”* For decades,
the U.N. has repeatedly institutionalized its
commitment to the promotion of human rights.?s
Further, since its inception, the U.N. has overseen
the development, ratification, and implementation
of countless international human rights
treaties and has issues even more resolutions,

recommendations, and comments clarifying
and elaborating those legal obligations that are
concomitant with human rights protections.>*
Having committed to the global advancement of
international human rights, the U.N.’s appeals to
states to respect human rights carry a uniquely
authoritative force. The U.N.’s refusal to similarly
respect these rights, however, threatens to sap
these appeals of their authority and legitimacy.

C. The U.N. Has Failed to Respect Human
Rights in Haiti

By polluting a major Haitian water source with
human waste contaminated with the cholera
bacterium carried by U.N. troops, resulting in the
deaths of thousands and the infection of hundreds
of thousands, and subsequently refusing to provide
any remedy for the injury its negligence caused,
the U.N. has clearly contravened its obligations
under international law to respect, promote, and
protect human rights. MINUSTAH’s depositing of
cholera-laced human waste into the Artibonite
River failed to respect the victims’ human right to
water. The victims’ contraction of cholera from the
polluted river water, and their resultant sickness
and, in many cases, death, stemmed from a failure
to respect their human rights to health and life.
And the U.N.’s failure to provide any form of redress
to its victims for their loss and injury fails to
respect their human right to remedy.

1. The U.N. Has Failed to Respect the Right
to Water.

The U.N. has led the international effort to develop
and recognize the human right to water. In 2010,
the General Assembly adopted a resolution on

the human right to water and sanitation that
“recognizes the right to safe and clean drinking
water and sanitation as a human right that is
essential for the full enjoyment of life and all human
rights,” and calls upon international organizations,
among others, to provide financial and other
resources to help developing countries expedite
their efforts “to provide safe, clean, accessible and
affordable drinking water and sanitation for all.””
The Human Rights Council of the U.N. has also
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issued a resolution acknowledging the human right
to water and affirming its origins in the binding
rights to an adequate standard of living, the highest
attainable standard of health, and life.s® The Inter-
American Court of Human Rights, which judicially
oversees the fulfillment of commitments made
under the American Convention on Human Rights
ratified by Haiti in 1977, has further interpreted
the right to life under the American Convention to
include access to safe drinking water and sanitation,
and has attributed deaths resulting from lack of
access to clean water to the state’s failure to provide
adequate water and sanitation.*®

The U.N. Committee on Economic, Social,
and Cultural Rights has set guidelines for the
realization of the right to water. The committee,
which has found that the right to health and right
to an adequate standard of living established in
the International Covenant on Economic, Social,
and Cultural Rights (ICESCR) include access to safe
drinking water and sanitation, has stated that “safe”
water means water “free from micro-organisms,
chemical substances and radiological hazards that
constitute a threat to a person’s health.”+ Violations
of this right can occur through “the direct actions
of State parties or other entities insufficiently
regulated by States” and involve, among other
things, “pollution and diminution of water
resources affecting human health.”* For states that
have resource constraints limiting their ability to
fully realize the right to water, the committee notes
that they “have a constant and continuing duty
under the Covenant to move as expeditiously and it
effectively as possible” toward full implementation
of the right.»>

The U.N.’s negligent oversight of its own
peacekeeping forces’ water and sanitation
practices, which caused human waste to leak into
the tributary of a major Haitian water source and
pollute the main source of water for hundreds of
thousands of people, was a clear failure to respect
the human right to water. The MINUSTAH camp’s
haphazardly constructed waste infrastructure,
which allowed for waste from the camp’s drainage
canal and an open drainage ditch to flow directly
into the Méye Tributary,* virtually guaranteed
contamination of the nearby water systems. As
a result, the many people who relied on natural

water resources for drinking, cooking, and bathing
were deprived of their human right to water.
Notably, MINUSTAH’s pollution of the Artibonite
was not the result of insufficient regulation by
Haiti, as the Government of Haiti is not in a
position to “regulate” the U.N., but rather the
consequence of MINUSTAH’s violation of Haitian
laws prohibiting the disposal of human waste into
natural water resources.**

The U.N.s failure to respect the human right
to water was especially troubling in Haiti, where
treated or potable water was and remains a scare
resource for many;* a 2006 study found that nearly
90% of Haitians lack access to piped water, and
only 17% have access to improved sanitation.>*
The cholera epidemic has only diminished the
availability of clean water, while increasing the
need for it. Because cholera is a waterborne disease
that causes illness and death through dehydration,
access to clean water is essential to treatment
and prevention.>* Further, the U.N.’s negligent
pollution of the Artibonite greatly impedes Haiti’s
ability to realize its own duty, under the ICESCR, to
expeditiously realize the human right to water.

2. The U.N. Has Failed to Respect the Right
to Health.

The human right to health is widely recognized

in international human rights law and standards.
The Universal Declaration of Human Rights

(UDHR) states that “[e]veryone has the right to

a standard of living adequate for the health and
well-being of himself and his family.”** The

ICESCR acknowledges “the right of everyone to the
enjoyment of the highest attainable standard of
physical . . . health.”* The Convention on the Rights
of the Child (CRC), Convention on the Elimination
of All Forms of Discrimination against Women
(CEDAW), Convention on the Rights of Persons with
Disabilities (CRPD), and the Convention on the
Elimination of All Forms of Racial Discrimination
(CERD) all provide that children, women, racial
minorities, and people with disabilities should enjoy
the highest attainable standard of health without
discrimination.?° The American Declaration on

the Rights and Duties of Man, which the Inter-
American Court of Human Rights has held as a
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source of binding international obligations for
members of the Organization of American States,
including Haiti, deems the “the preservation of
... health through sanitary and social measures. . .
to the extent permitted by public and community
resources” an essential human right.>

The ICESCR, CRC, and U.N. Committee on
Economic, Social, and Cultural Rights have all
elaborated on what measures must be taken to
comply with the right to health. The ICESCR
provides for the achievement of the right to health
through “[tthe improvement of all aspects of
environmental and industrial hygiene [and] . ..
[t]he prevention, treatment and control of epidemic,
endemic, occupational and other diseases.”* Under
the CRC, the right to health to which children
are entitled must be protected by the “combat [of]
disease. .. taking into consideration the dangers
and risks of environmental pollution.”s3 The
Committee on Economic, Social, and Cultural
Rights includes access to safe and potable water and
adequate sanitation within the right to health.>*
Much like the right to water, the committee
emphasizes that the right to health must be
implemented as expeditiously and effectively as
possible by resource-constrained states and notes
that those whose right to health has been violated
should have access to appropriate remedies.” The
committee also acknowledges that when providing
humanitarian aid, “given that some diseases are
easily transmissible beyond the frontiers of a State,
the international community has a collective
responsibility to address this problem.”*

By failing to prevent the introduction of
cholera into Haiti, the U.N. failed to respect the
human right to health. The MINUSTAH camp,
which housed peacekeepers from a country where
cholera is endemic and where multiple cholera
outbreaks had occurred shortly before their
deployment to Haiti,*” lacked adequate water and
sanitation infrastructure that the U.N. should
have provided. Such conditions made the camp’s
pollution of the nearby Méyé Tributary with
cholera-infected human waste nearly inevitable.
The U.N.’s negligent introduction of cholera
into Haiti disregarded its duty to prevent the
transmission of communicable diseases that, as
noted above, the U.N. Committee on Economic,

Social, and Cultural Rights has determined the
human right to health requires. Moreover, the
U.N.’s creation of a major public health crisis in
Haiti further hinders the country’s attempts to
comply with its own obligations under the human
right to health.

3. The U.N. Failed to Respect the Right against the
Arbitrary Deprivation of Life.

The right to life and the right against arbitrary
deprivation of that life recur throughout inter-
national human rights law. Article 3 of the UDHR
states, unequivocally, that “[e]Jveryone has the right
to life, liberty and security of person.” The CRC
recognizes the “inherent right to life” that every
child enjoys. The American Convention and the
American Declaration of the Rights and Duties of
Man both affirm the right of everyone to life and

to the protection of this life by law. The ICCPR
deems the right to life “inherent” in “[e][very human
being,” demands that “[t]his right . . . be protected
by law,” and forbids the arbitrary deprivation of
life. The Human Rights Committee advises that
the right to life not be “narrowly interpreted” and
suggests that the right to life can be protected

by adopting, among other things, “measures to
eliminate. .. epidemics.”*

With over 8,100 lives already claimed by the
cholera epidemic, the U.N.’s role in causing the
epidemic has undeniably demonstrated a failure to
respect the human right to life. Rather than take
measures to control and eliminate epidemics, as
the U.N. Human Rights Committee has suggested
states do to effectuate the right to life, the U.N.
created an epidemic in Haiti. The U.N.’s failure
to prevent cholera’s introduction into the major
waterway of a post-earthquake country, where
an adequate water and sanitation system was
still developing, arbitrarily deprived thousands of
Haitians of their lives.
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4. The U.N. Failed to Respect the Right to an
Effective Remedy.

The human right to an effective remedy for the
violation of an international obligation is well-
established throughout international human
rights law. The UDHR, understood to be the
“international standard of human rights,”
with many of its components a critical part of
customary international law,**° recognizes that
“lelveryone has the right to an effective remedy
by the competent national tribunals for acts
violating the fundamental rights granted to him
by the constitution or by law.”** Indeed, the right
to an effective remedy has entered the catalog
of customary international law norms.>** The
American Convention provides everyone the right
to “simple and prompt recourse . . . to a competent
court or tribunal for protection against acts that
violate his fundamental rights recognized by the
constitution or laws of the state concerned or by
this Convention.”® The ICCPR, CERD, CRC, and
ICESCR, all treaties to which Haiti has acceded
or ratified, affirm a right to remedy for victims of
violations of international human rights law.>
The human right to remedy encompasses a
number of substantive requirements, including
restitution and the guarantee of non-repetition,
developed by U.N. human rights organs. The
Human Rights Committee has stated that the
right to remedy requires reparation to those whose
rights under the ICCPR have been violated, and
that reparation “generally entails appropriate
compensation” and “can involve restitution,
rehabilitation and measures of satisfaction, such
as public apologies, public memorials, guarantees
of non-repetition and changes in relevant laws
and practices . . . [and] bringing to justice the
perpetrators of human rights violations.”* The
Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Gross
Violations of International Human Rights
Law and Serious Violations of International
Humanitarian Law (Basic Principles), a General
Assembly resolution of recommendations for
state’s implementation of the right, affirms
that victims should be provided with “full and
effective reparation,” which includes compensation

and guarantees of non-repetition.>*® The Basic
Principles further provide that, “[ijn cases where

a person, a legal person, or other entity is found
liable for reparation to a victim, such party should
provide reparation to the victim.” In adopting
the Basic Principles, the General Assembly
recognized that the right to remedy “reaffirms the
international legal principles of accountability,
justice and the rule of law.”*®

The ICJ and Inter-American Court both
have acknowledged that the right to remedy
entails guarantees of non-repetition. The ICT
has developed a doctrine for guarantees of non-
repetition, most prominently in the LaGrand
case,* that requires that specific steps toward
preventing future repetition of a human rights
breach be taken when the breach makes full
restitution impossible. In LaGrand, Germany sued
the U.S. for executing two German citizens after a
legal technicality barred judicial consideration of
their claim for release from imprisonment. After
finding for Germany, the ICJ held that the case
presented an “exceptional circumstance” where,
because the victims had already been executed, the
only effective remedy would be for the perpetrators
to take concrete measures toward preventing the
same fate from befalling others in the future. The
Inter-American Court similarly has established
that if full restitution, “which consists of restoring
a previously-existing situation,” is not practicable,
the entity responsible for the breach of a duty
under human rights must provide its victims
compensation for the damages caused by the
breach and take measures to prevent the breach
from reoccurring.”

By attempting to foreclose any potential
remedy for individuals in Haiti who contracted
cholera from MINUSTAH,*"* the U.N. failed to
respect the right to remedy. The U.N.’s refusal
to implement a claims commission, waive its
immunity, or apologize for the harms caused by
its negligence denies the victims the possibility
of redress or compensation for their suffering. The
U.N.s repeated denial of any responsibility for the
introduction of cholera into Haiti deprives the
victims of an apology. The U.N.’s unwillingness to
make any effort to ensure that its peacekeeping
forces do not create a similar crisis in the future
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is no guarantee of non-repetition. Rather, the U.N.
has thus far resisted implementing measures to
prevent future introduction of cholera into cholera-
free regions, as Haiti once was, by peacekeepers.

As of May 2013, it has implemented only two of

the U.N. Panel of Independent Experts’ seven
recommendations for responding to the outbreak.?>
This resistance greatly risks the possibility that
peacekeepers in Haiti and elsewhere will continue
to negligently dispose of their waste.

The remedy provisions of the General
Convention and SOFA, which include the
establishment of a claims commission in the event
that the U.N. causes harm, are consistent with
the U.N.’s obligation to respect the human right
to remedy. The U.N.’s failure to establish such a
commission to hear the cholera victims’ claims,
or waive its immunity so that the victims can
bring their claims to a judicial forum, effectively

denies the victims any remedy at law and thus
fails to respect their right to remedy. The General
Convention and SOFA require the U.N. to provide
some form of remedy for civil disputes involving
the U.N. and MINUSTAH, thus ensuring that the
U.N.’s broad immunity from suit is not distorted
into an abdication of legal accountability.?

While the U.N.s obligations under the General
Convention and SOFA are necessary in satisfying the
right to remedy, they are not sufficient. The U.N.’s
failure to take meaningful steps to respond to the
ongoing epidemic in Haiti further compounds the
harmful effects of its initial violations. At minimum,
an acceptance of its obligations under the human
right to remedy in Haiti should require the U.N. to
redouble its efforts to ensure that future sickness and
death do not result from its action or inaction.
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Conclusion

MINUSTAH’s introduction of cholera into Haiti, the U.N.’s subsequent denial of
any redress to the victims, and its failure to effectively respond to the ongoing
health crisis constitute actionable wrongs under international human rights law.
The U.N.’s legal obligations under such law extend from its legal personality, its
foundational purpose to respect, promote, and protect human rights, its liability
under the SOFA for MINUSTAH’s failures to respect Haitian laws, including Haitian
treaty duties, and its duties under customary international law. By failing to
respect the human rights to water, health, life, and remedy of the victims of the
cholera epidemic, the U.N. breached these obligations. In so doing, the U.N. has
undermined the moral authority it requires to ensure that states comply with and
respect these same human rights. These U.N. failures have serious implications for
the overall legitimacy of the U.N.’s peacekeeping authority in Haiti and elsewhere.
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CHAPTER V

The U.N.’s Actions Violated Principles and
Standards of Humanitarian Relief

Humanitarian principles and standards serve

as important tools to evaluate the U.N.’s actions
in Haiti through its local mission. Over the past
two decades, humanitarian relief organizations
have established frameworks for delivering
humanitarian assistance in emergencies that

are now widely accepted in the international

aid community. These frameworks developed to
prevent relief organizations from unintentionally
harming humanitarian aid recipients when
giving aid. Historically, the International
Committee of the Red Cross (ICRC) and other
NGOs have primarily articulated these principles
and standards. Increasingly, however, other
humanitarian actors, including U.N. bodies

and agencies, have begun to adopt and promote
them. Indeed, the latter institutions have had an
important role in developing these frameworks and
have incorporated them into their own guidance
and handbooks.

Today, these principles and standards provide a
set of minimum voluntary obligations that the ICRC
and NGOs have pledged to observe in humanitarian
relief efforts. These frameworks for humanitarian
relief serve an important regulatory function.
Reflecting a concern for the dignity of populations
receiving humanitarian aid, they seek to both
promote delivery of quality aid and avoid harming
populations in need. In addition, these principles
and standards bridge a gap. Many humanitarian
actors working in emergency settings perform state-
like functions in the absence of a strong functioning
state. Such non-governmental actors, in taking
on state-like responsibility and authority, may
unintentionally inflict harms on local populations.
However, they are not governed by the same legal
frameworks that render states liable for inflicting
these same harms.

Since its formation in 2004, MINUSTAH has had
a particularly broad mandate that encompasses
both peacekeeping and humanitarian functions.
Subsequent amendments to the original

MINUSTAH mandate have reflected a similarly
broad agenda for the mission. Particularly in

the months following the 2010 earthquake,
MINUSTAH took an active role in delivering
humanitarian relief in Haiti. As a humanitarian
actor, MINUSTAH has often performed state-like
functions, including building infrastructure and
delivering food aid. Such actions can potentially
inflict unintended harm on the people receiving
aid. The cholera epidemic is a tragic example of this
potential. Had MINUSTAH followed the established
principles and standards of humanitarian relief, it
could have avoided causing this harm, improved
the quality of its humanitarian assistance, and
safeguarded the dignity of the Haitian people it
intended to aid.

MINUSTAH’s introduction of cholera into Haiti
has violated widely agreed-upon principles and
standards of humanitarian relief intervention. First,
MINUSTAH has violated the “do no harm” principle.
Compliance with this general principle entails
observing minimum water, sanitation, and hygiene
requirements to prevent the spread of disease. In
Méye, MINUSTAH’s poor maintenance of the base’s
sewage facilities in a post-emergency situation
introduced cholera into the Haitian water system,
ultimately infecting hundreds of thousands. Second,
after violating the do no harm principle, MINUSTAH
violated the principle of accountability to affected
populations. Humanitarian relief standards
have emphasized the importance of establishing
mechanisms for receiving and addressing
complaints of those negatively affected by relief
work. In Haiti, the U.N., which is responsible for
MINUSTAH’s operations, has refused to institute
such a mechanism.
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A. Humanitarian Organizations Have
Developed Principles and Standards
of Aid, Which U.N. Agencies Have
Promoted, to Address the Unintended
Harms That Often Arise from
Relief Work.

Humanitarian relief principles address the
obligations of organizations delivering aid in
conflict and emergency settings. These principles
stem from over a century of experience on the part
of humanitarian actors in conflict settings and

in complex humanitarian emergencies. Since the
late 19th century, independent but authoritative
organizations like the ICRC have articulated these
humanitarian principles, many of which have
been codified in international law. These principles
limit how combatants may fight in war and govern
the treatment of civilians, including requiring
respect for their health and security needs. During
the latter half of the 20th century, this focus on
humanitarian principles expanded to encompass
the obligations of relief organizations working in
conflict and emergency situations.

Humanitarian NGOs increasingly have sought
to develop frameworks that address both the
causes of unintended harmful consequences of
relief and the lack of accountability humanitarian
organizations otherwise have to populations
receiving assistance.?””” These frameworks not only
establish a broad principle of do no harm; they also
prescribe a standard of professionalism against
which actions causing harm can be measured.
Humanitarian actors are not responsible for every
harm caused by their presence; rather, they are
accountable only when their actions fall below
an accepted standard of professionalism. Finally,
these principles hold accountability as a core
principle, and some set up specific processes to
ensure such accountability.

Three humanitarian aid frameworks have
been particularly influential: the ICRC Code of
Conduct, the Sphere Project Humanitarian Charter
and Minimum Standards, and the Humanitarian
Accountability Partnership (HAP) Standard. The
ICRC Code, Sphere Standards, and HAP Standard
play an important regulatory role in the field of
humanitarian relief work. All three frameworks

share a common humanitarian goal of respecting
human dignity”¢, which in turn entails a
commitment to the do no harm principle and to
improvement in the quality of aid delivered.?”
All three frameworks also reflect the belief that
providing humanitarian relief requires meeting
certain minimum criteria of acceptable aid. A
number of other humanitarian actors, including
U.N. agencies, have adopted and promoted the do
no harm and accountability principles underlying
all three frameworks.*”®

The ICRC Code of Conduct is one of the first
codifications by the international community
of humanitarian principles of relief response.?”
Published in 1994, the ICRC Code is one part
of a long history concerning the role of non-
governmental actors in conflict and emergency
settings. This history dates back to at least as early
as the ICRC’s founding in 1863 and is informed
by over a century of successes and shortcomings
in humanitarian relief efforts.?** The ICRC Code
lays out broad principles of responsibility for
organizations delivering aid. Among these are
an obligation to protect local populations—or
at minimum, to do no harm to them—and
a commitment to establish mechanisms of
accountability for these populations.®* Despite
debates about the effectiveness of the ICRC
Code, today over 500 non-governmental relief
organizations are signatories to the ICRC Code and
agree to abide by these principles.**

The principles articulated in the ICRC
Code of Conduct are foundational to standards
of humanitarian aid developed by the Sphere
Project.?®® In 1996, a loose coalition of humanitarian
NGOs, funders, and other actors, including the
ICRC, sought to develop minimum standards
of aid delivery from more general principles of
humanitarian relief response. These actors were
motivated in part by the perceived failures of the
humanitarian NGO community in the Rwandan
genocide and the Great Lakes refugee crisis of the
early 1990s.2** In 1996, key humanitarian actors
began wide-ranging consultations with other
NGOs and international organizations, including
U.N. agencies, and ultimately created the Sphere
Project.*®

The Sphere Project generated the Sphere
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Humanitarian Charter and Minimum Standards
in Disaster Response, first published in 1999

and revised in 2004.2*® The Sphere Standards

are informed by international humanitarian

law, human rights law, and guidelines from

the U.N,, other international organizations,

and humanitarian NGOs.*” Additionally, these
principles explicitly incorporate the ICRC Code

of Conduct.*®® The principles, in turn, inform a
series of common minimum standards and sector-
specific minimum standards in the areas of (1)
water supply, sanitation, and hygiene promotion;
(2) food security and nutrition; and (3) shelter,
settlement, and non-food items. Today, the Sphere
Standards are widely recognized as minimum
requirements for organizations working in conflict
and disaster relief.>*

Debates over the enforceability of the Sphere
Standards and the humanitarian community’s
perceived failures in Rwanda also gave rise to the
Humanitarian Ombudsman Project and the HAP.>°
Initially conceived as a watchdog for humanitarian
organizations, the Ombudsman Project was recast
as a self-regulatory body that would establish
standards for accountability among humanitarian
relief organizations and certify NGOs as compliant
with those standards. From this, the HAP was
formed in 2003.>*

The HAP developed a set of principles of
accountability that emphasize a commitment
to humanitarian standards and rights as well as
the participation of all stakeholders—including
populations receiving aid.** From these principles,
the HAP Standard derives six benchmarks of
humanitarian accountability that assess (1)
the establishment of a humanitarian quality
management system; (2) the availability of public
information to all stakeholders; (3) the ability of aid
beneficiaries to participate in program decisions;
(4) the capacity of humanitarian relief staff to
implement a quality management system; (5) the
establishment of complaints-handling procedures;
and (6) the establishment of a process for improving
the internal accountability framework.>?

The U.N. and its agencies have played an
important role in developing and promoting all
three frameworks of humanitarian relief response.
First, as noted above, U.N. agencies were involved

in the consultations that led to the development of
both the Sphere Standards and the HAP Standard.>*
Second, U.N. bodies and agencies approvingly

cite to the Sphere Standards in their own internal
guidelines and handbooks. The Office of the U.N.
High Commissioner for Refugees Handbook for
Emergencies, for instance, repeatedly cites the
Sphere Standards as a key reference in sections
related to water, sanitation and hygiene, and
health.> Similarly, World Health Organization
guidelines on solid waste management and excreta
disposal in emergency settings also reference the
Sphere Standards.>® Third, the U.N. Secretariat

has promoted principles of accountability and do
no harm through its Office for the Coordination

of Humanitarian Affairs. The Office for the
Coordination of Humanitarian Affairs’ 2005
Humanitarian Response Review, for instance,
evaluated the international humanitarian
responses of NGOs and U.N. agencies in light of
how accountable these organizations were to the
populations they served.>”

The ICRC Code, Sphere Standards, and the HAP
Standard are critical to regulating humanitarian
actors: Although humanitarian actors fulfill state-
like functions in the basic services they provide,
they are not subject to the same legal frameworks,
that regulate states. As a result, humanitarian
actors may face little or no consequences for
inflicting great harm on the people they aim to
help when delivering aid. Humanitarian relief
principles and standards bridge that gap.

B. MINUSTAH’s Role in the Cholera
Outbreak Should Be Evaluated by
Principles Governing Humanitarian
Relief.

To the extent that the U.N. and MINUSTAH are
concerned with delivering quality humanitarian
assistance and respecting the dignity of populations
receiving aid, principles and standards of
humanitarian relief are useful and appropriate

tools for evaluating MINUSTAH’s role in the

cholera outbreak. While U.N. missions are not
formally bound to these frameworks, U.N. actors
have supported their development and considered
these principles applicable to their own activities.
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Moreover, U.N. missions generally—and MINUSTAH
specifically—actively participate in humanitarian
relief work.>® Furthermore, as is evident from

the cholera outbreak, MINUSTAH operations can
perpetrate the very harms humanitarian principles
and standards aim to prevent.

MINUSTAH functions, in part, as a
humanitarian relief organization. U.N.

Security Council Resolution 1542 established
MINUSTAH and explicitly laid out obligations

for the peacekeeping troops encompassing both
peacekeeping and humanitarian activity.>°
According to the resolution, MINUSTAH “shall
cooperate with the Transitional Government [of
Haiti] as well as with their international partners,
in order to facilitate the provision and coordination
of humanitarian assistance.”° Additionally, after
the January 2010 earthquake, Security Council
Resolutions 1908 and 1927 explicitly tasked troops
with assisting in post-disaster relief efforts.>
MINUSTAH troops played a key role in the
immediate response to the earthquake, as well

as the longer-term humanitarian effort.>> Until
the beginning of the cholera outbreak, troops
performed essential humanitarian functions
including clearing debris, distributing food, and
rebuilding local infrastructure.’*

Given MINUSTAH’s role in providing
humanitarian relief in Haiti, the mission is
susceptible to harming the populations they
intend to help in ways that trigger concerns of
humanitarian accountability. In the aftermath of
the Haitian earthquake, MINUSTAH performed
humanitarian functions for extremely vulnerable
populations. MINUSTAH was charged with
working with particularly vulnerable populations,
such as displaced persons.*** More generally,
however, MINUSTAH was working in a country
recently devastated by an unprecedented
earthquake and lacking in basic water, sanitation,
and health infrastructure, rendering its citizens
especially vulnerable.’>> Additionally, when troops
from various countries with diverse exposure risks
to contagious diseases enter a vulnerable country
like Haiti, inadequate control of sanitation for these
troops poses serious dangers. The introduction of
a foreign disease into a country with a weakened
health, water, and waste infrastructure system led

to devastating consequences for precisely those
people MINUSTAH was established to aid. The
humanitarian role MINUSTAH played in post-
earthquake Haiti, coupled with its introduction

of cholera into the country, counsels in favor of
applying principles of humanitarian relief to
evaluate MINUSTAH’s harmful actions in Haiti and
develop remedies to address them.

C. MINUSTAH’s Actions in Haiti Violated
Two Fundamental Principles of
Humanitarian Aid and Fell Below
Professional Standards of Relief.

1. MINUSTAH’s Failure to Follow Minimum
Guidelines of Adequate Sanitation at Its Camp
in Méyé Violated the Do No Harm Principle.

MINUSTAH’s introduction of cholera into Haiti
violated the do no harm principle of humanitarian
intervention. The do no harm principle includes
an obligation to not expose individuals to physical
hazards, violence, or other rights abuse, including
disease.*** MINUSTAH violated this principle by
introducing an epidemic disease into a major
waterway used by a vulnerable population, leading
to severe illness and death for many Haitians.
MINUSTAH’s failure to observe minimum
sanitation standards at the base in Méyeé violated
the do no harm principle. The Sphere Standards
specify widely observed minimum guidelines
for the management of excreta disposal in
humanitarian emergencies. These guidelines
aim to reduce disease transmission from human
waste.*” To this end, the Sphere Standards
emphasize the need to keep defecation systems at
a safe distance from water sources.*® U.N. agencies
have already recognized the importance of basic
sanitation standards like those outlined in the
Sphere Standards, as U.N. specialized agencies have
developed similar standards for excreta disposal
in emergency situations that also emphasize the
separation of human waste from water sources.?*
Although these standards are generally designed
for excreta facilities for populations receiving aid,
rather than aid workers or peacekeeping troops,
the cholera epidemic in Haiti demonstrates that
if the goal of the standards is to do no harm, they
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must be observed in facilities for aid workers and
peacekeeping troops as well.

Despite the U.N.’s awareness of these minimum
guidelines and its role in developing and promoting
them, MINUSTAH did not observe proper excreta
disposal at the camp in Méye. As the U.N.
Independent Panel of Experts noted, the base’s water
and waste pipes were haphazardly constructed. This
led to “significant potential for cross-contamination
through leakage from broken pipes and poor pipe
connections.”* The report also observed how easily
the waterway near the MINUSTAH camp was
contaminated due to “an open drainage ditch that
r[an] throughout the camp and flow[ed] directly into
the Méye Tributary System.”" Moreover, the camp
was known to flood regularly,? leading to an even
greater likelihood of waste contaminating the water
supply. In failing to ensure that its camp followed
the most basic of sanitation guidelines and creating
a significant possibility of water contamination,
MINUSTAH violated the do no harm principle
and thus failed to meet professional standards of
humanitarian relief.

2. MINUSTAH Violated the Principle of
Accountability to Affected Populations by
Failing to Address the Claims of Victims of the
Cholera Epidemic.

In failing to respond adequately to the claims for
relief of the many cholera victims, MINUSTAH
has not only violated legal responsibilities
under international law, but also the principle
of accountability to populations receiving
aid.* Broadly defined, accountability is how
humanitarian organizations answer to different
stakeholders.** Traditionally, humanitarian
organizations have answered mainly to donors,*s
but organizations increasingly have recognized a
need to answer directly to the people affected by
aid as well.»*

Humanitarian organizations have voiced two
rationales for holding themselves accountable
to populations receiving aid. The first is moral:
People receiving aid possess intrinsic human
dignity,*” and respect for human dignity requires
that aid recipients be treated as active agents
in the humanitarian aid process rather than

as passive subjects. This, in turn, requires the
meaningful participation of local populations in
the humanitarian aid process and mechanisms
for holding the humanitarian actor accountable
to local populations in case of harm.** The
second rationale is practical: Feedback from
those receiving aid is instrumentally valuable.
Populations receiving aid are often more attuned to
the unintended harms of a particular intervention
because they suffer the consequences of such
harm. Acknowledging a local population’s
perspective on the relief it receives allows
humanitarian aid organizations to better tailor
their practices to community need, avoid courses
of action that may cause harm, and improve their
delivery of aid. Thus, when local populations
participate in the humanitarian aid process,
they can hold aid organizations accountable for
their activities, leading to better, more effective
humanitarian programming.*

As previously outlined in Chapters I and
IV, MINUSTAH has refused to offer any remedy
to the people it has harmed by bringing cholera
to Haiti, and thus has violated—and continues to
violate—the accountability standards observed
by most humanitarian agencies. MINUSTAH
has no effective complaints procedure available,
and the U.N. has not established any other
avenue of redress, compensation, or reparations
for the cholera victims in Haiti.** This failure
to act not only violates the U.N.’s obligations
under international law; it also falls short of the
basic principles and standards of humanitarian
aid observed throughout the international
humanitarian aid community. MINUSTAH and
the U.N. thus have failed to meet the standard
of accountability required of all organizations
purporting to deliver humanitarian relief.
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Conclusion

The U.N., through MINUSTAH, has provided much-needed humanitarian
assistance in Haiti and, in so doing, is subject to those standards of international
humanitarian aid that the international relief community has agreed must guide
all humanitarian intervention. By causing a cholera epidemic in a still-developing
country, harming the people it has promised to help, and then denying those it has
harmed any redress for their injuries, the U.N. has violated fundamental principles
of humanitarian relief. The following chapter outlines how the U.N. can be held

to account for the totality of its failures under its SOFA with Haiti, international
human rights law, and humanitarian principles and standards.
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CHAPTER VI

Remedies and Recommendations

As the previous chapters establish, MINUSTAH
troops introduced the V. cholerae bacterium

into the Méye Tributary, causing the largest
cholera outbreak in Haiti’s history. Because of

its responsibility for the outbreak, the U.N. is
responsible for providing redress to the victims.
This chapter outlines the steps the U.N. must
take, in light of that accountability, to remedy the
harms it has caused in Haiti. What follows is not
a comprehensive program for fighting cholera;
rather, it is a framework of the minimum steps
the U.N. must take to fulfill its contractual, legal,
and moral obligations to the people it has harmed
in Haiti, as explained previously in this report.
Other entities, starting with the Government of
Haiti and including NGOs, foreign governments,
and other intergovernmental actors, are also

key to remediating the cholera epidemic. These
actors must help provide direct aid to victims,
infrastructural support, and adequate funding
for the prevention and treatment of cholera.
Ultimately, the Government of Haiti must be able
to ensure the health and rights of persons within
its borders. This chapter, however, focuses on the
U.N.’s obligations to the victims of the cholera
epidemic in Haiti because the U.N. is uniquely
accountable for the epidemic.

To fully accept its responsibility, the U.N.
must vindicate the legal rights of the victims,
guarantee adequate treatment for those sickened,
stop the cholera epidemic, and, finally, ensure that
a similar tragedy does not reoccur—either in Haiti
or anywhere else the U.N. sends its peacekeeping
troops or other agents. The U.N. must first provide
victims with the legal recourse to which they are
entitled under international law. Given the scope
of U.N. immunity in domestic courts, this recourse
should take the form of the claims commission
outlined in and required by the SOFA. Second, the
U.N. must respond to the continuing cholera crisis,
most crucially by funding the plan that the MSPP
and PAHO, itself a specialized agency of the U.N.,
have developed. Finally, the U.N. must ensure that
a similar wrong never again happens by reforming
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its peacekeeping procedures, particularly those
related to waste disposal and disease transmission,
enforcing the SOFA’s requirement that a standing
claims commission be set up for all missions,

and taking all necessary steps to meet its duty

to guarantee non-repetition of such harms. The
following remedies are not simply charitable
responses to a humanitarian crisis; they are what
the U.N. must do to fulfill its basic contractual,
legal, and moral duties.

A. Vindicating the Rights of Victims

As this report has explained, by failing to provide
any meaningful forum for victims of the cholera
epidemic to seek redress, the U.N. violates its

own SOFA, human rights law, and principles

of humanitarian intervention. To remedy this
failure, the U.N. must establish a forum in which
the victims’ claims to relief can be heard. This
forum could be a court of law—the U.N. could
waive its immunity in most courts and provide
victims with the right to sue under domestic

and international law. Alternatively, the SOFA
provides for such a forum in the form of a claims
commission. Because the SOFA specifically
contemplates the establishment of a claims
commission for circumstances such as these, this
section focuses on how to create a commission
and provides suggestions, taken from examples of
successful, large-scale claims processing bodies,
for its structure and operation. The U.N. claims
commission, if established, need not be structured
exactly like these examples. Rather, the discussion
of these precedents is instead intended to illustrate
that creating an efficient, effective commission,
even with large numbers of claimants and difficult
issues of adjudication, is possible.

1. A U.N. Claims Commission
The SOFA requires that the U.N. establish a

standing claims commission to hear claims of a
private law nature like those of the victims of the



cholera epidemic. Thus far, despite the efforts of the
victims and their advocates,?* the U.N. has failed

to create a commission and has instead declined
any consideration of their claims by invoking the
General Convention.

The SOFA outlines the necessary structure of
such a commission, requiring that it include three
members: one appointed by the U.N., one appointed
by the Government of Haiti, and a chairman jointly
appointed by both parties.*** Thus, as a first step,
either the Secretary-General or the Government of
Haiti must appoint an initial commissioner. Then,
both parties can choose a chairman, or one party
can appeal to the president of the ICJ to appoint
the chairman.?® In practice, this means that the
Government of Haiti or the Secretary-General must
appoint a commissioner to establish a commission
that can receive the victims’ claims.

The SOFA does not specify procedures the
commission should use to adjudicate claims, leaving
that decision to the commissioners. However, two
historical instances of successful claims processing
bodies—the U.N.’s own post-Gulf War compensation
commission and the United States’ post-September
11 compensation fund—provide a useful guide for
the U.N. commission. These commissions set up
procedures for processing claims that were, in many
ways, more difficult to adjudicate than the cholera
victims’ claims.

2. Historical Precedent—from the United Nations
Compensation Commission to the September 11
Victims Compensation Fund

a. The United Nations Compensation Commission
(UNCC) in Iraq

In the aftermath of the First Gulf War in Iraq,

the U.N. set up the United Nations Compensation
Commission (UNCC). The UNCC demonstrates
that the U.N. is logistically capable of establishing
claims commissions. Unlike the claims
commission proposed for cholera victims in Haiti,
the UNCC was unrelated to U.N. culpability. Rather,
the UNCC was designed to compensate victims of
the Iraqi invasion and occupation of Kuwai, and
functioned as a special organ of the U.N. that held
funds and determined how to allocate them.** The
size and scope of the UNCC were unprecedented,
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and in the absence of prior commissions to provide
a framework for adjudication, the commission
adapted procedures and structures from
international arbitration and past post-war claims
commissions to the larger scale and different
subject matter of the UNCC.>*
The UNCC processed claims from its inception
in 1991 until 2005, and completed compensation
of victims in 2007. By 1996, the UNCC had already
distributed over $4 billion to claimants, divided
among over 980,000 awards.>* After 1996, the
pace of claims processing increased, and by
2007, the UNCC had paid $54.2 billion to settle
over 1.5 million claims.?” These payments were
made for a broad range of harms attributed to
the Iraqi invasion of Kuwait, including business
losses, real and personal property losses, and
personal injuries.**® Payments were also made to
governments and NGOs for evacuation costs and
other incidental costs of the invasion.** Iraq was
responsible for paying the commission’s awards.?°
The commission issued comparatively few
awards for serious bodily injury or death due to
financial limitations and the scale of war claims.?*
This highlights the critical difference between
the UNCC and a claims commission for the
cholera epidemic in Haiti: The UNCC addressed
a wide range of claims arising from war, not the
more limited claims resulting from an outbreak
of disease. The UNCC, however, reveals that the
U.N. can successfully adapt existing procedures
and apply them to a complicated set of claims
in a newly established claims commission.
Furthermore, the UNCC belies potential objections
that a cholera claims commission would take
generations to complete its work, as the UNCC
concluded a much more expensive and wide-
ranging claims process within 14 years.’* The fact
that the UNCC compensation was paid by Iraq,
of course, meaningfully distinguishes it from
the U.N. itself compensating the victims of the
epidemic in Haiti, but the source of compensation
is an issue distinct from the U.N.’s proven ability to
administer a claims commission.



b. The September 11th Victims Compensation
Fund (VCF)

Similarly, the well-regarded claims process
established after the September 11 terrorist attacks
offers a model for how the U.N. could establish
workable standards for assessing claims in a claims
commission for victims of the cholera epidemic.
Eleven days after the attacks, Congress established
the September 11 Victim Compensation Fund
(VCF),“to provide compensation to any individual
(or relatives of a deceased individual) who was
physically injured or killed as a result of the
terrorist-related aircraft crashes of September 11,
2001.”%% In total, the commission awarded over $7
billion to 2,680 victims of physical injury and the
survivors of 2,880 people who died in the attacks.?*
Upon filing a claim, victims waived their rights to
most litigation arising out of September 11.3 The
VCF was non-adversarial; the procedures did not
involve a finding of fault regarding any party and
award computation did not depend on any such
finding.**¢ Kenneth Feinberg, the commission’s
special master, called it “an unprecedented
expression of empathy from the American people
toward their fellow citizens and others who the
terrorist attacks victimized.”

A U.N. claims commission for the cholera
epidemic should not be merely “an expression
of empathy” but a forum in which a wrongdoer
can compensate its victims. However, a non-
adversarial process that does not include findings
of fault might prove more politically feasible for a
U.N. commission.

Although the substance of the claims resolved
by VCF is distinct from those of a U.N. claims
commission for Haitian cholera victims, the
structure of the VCF is illuminating. The VCF’s
methodology for determining compensation
demonstrates that consistent, pre-set formulas
for calculating awards can lead to highly efficient
claims processing. Pursuant to Congressional
authorization, the VCF created a “presumed
methodology” for calculating an award.** The
presumed methodology used the victim’s age,
income, and number of dependents for the
computation. While the income variable would
need to be tailored to the Haitian context, age
and number of dependents would be reasonable
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prima facie variables for the award calculation
methodology in a U.N. claims commission for the
cholera epidemic. Furthermore, a compensation
methodology that is formula-driven, allowing for
fairness and efficiency in calculation while still
tailoring awards to individual circumstances,
would afford victims of the cholera epidemic a
measure of justice that U.N. immunity otherwise
denies them.

B. Addressing the Public Health Crisis

Just as the U.N.’s actions require it to provide legal
redress for the victims of the cholera epidemic,

the U.N. also must address the ongoing health
crisis that the introduction of cholera has created
in Haiti. However, unlike its vindication of legal
rights through a claims commission, the U.N. will
not, for the most part, provide direct public health
relief. The Government of Haiti, PAHO, the CDC,
and NGOs are the key providers of treatment in the
ongoing epidemic; the U.N.—by virtue of having
caused the epidemic—bears the responsibility

for ensuring the adequacy of the public health
response to the outbreak. Most critically, this
responsibility requires the U.N. to ensure that
both immediate treatment intervention and the
MSPP Plan for the long-term elimination of cholera
are fully funded. The U.N. and MINUSTAH must
also provide any technical and logistical support
needed by the key public health actors treating
cholera in Haiti.

1. Immediate Intervention

Cholera is an ongoing health crisis in Haiti. With
each rainy season, the Government of Haiti
and international aid organizations struggle to
prevent another surge in mortality.*® As a result,
preventing the spread of disease and treating
those currently infected is a constant and urgent
need. The U.N. can best realize its responsibility
to the people in Haiti it has harmed by ensuring
that emergency efforts to treat and prevent the
epidemic are properly funded.

Currently, immediate intervention suffers from
sparse funding and supplies. The NGO Partners in
Health has observed nearly twice the number of



cholera patients in its clinics this year compared
to 2012, in part due to a decrease in cholera
treatment and prevention funding that has led to
the withdrawal of many other international NGOs
from Haiti.*** As NGOs—and their funding—leave
the country, standards of care decline. Treatment
centers face dwindling supplies, inadequate staff,
and worn-out equipment, all of which cause
mortality to increase.** Both the Government of
Haiti and non-government actors must ensure
that hospitals and CTCs are properly supplied and
adequately staffed to effectively control the disease.
This can be done by providing adequate funding for
treatment and prevention, creating a more efficient
chain for distributing supplies, training more
community health workers, and promoting proper
hygiene and sanitation within communities.
Proper surveillance systems to track disease
occurrence must also be maintained to help
prevent the further spread of cholera. A February
2013 study detailing the implementation of the
National Cholera Surveillance System after the
initial outbreak of cholera in 2010 illustrated the
effectiveness of such surveillance measures.’** The
study provided a two-year summary of data for the
epidemic through October 20, 2012, and concluded
that the MSPP, by overseeing the collection and
reporting of cholera-related data, established an
important precedent for a national surveillance
system that, if continuously well-funded and

Phase # and Date Metric of Success

(as measured by cholera rate)

properly implemented, will effectively monitor
both cholera incidence and the impact of public
health efforts to reduce morbidity and mortality.

2. Cholera Elimination—The MSPP Plan

a. The Structure of the MSPP Plan

The MSPP Plan, announced in November 2012 as

a comprehensive program to eliminate cholera in
Haiti and the Dominican Republic, is divided into
three phases, each of which includes a target for
reducing the incidence rate of cholera. First, by
continuing the emergency measures discussed
above in Section B.1 and accelerating long-term
health and sanitation projects, the incidence rate
should fall from 3% of the population to below

0.5% by 2014. Second, by chlorinating public water
supplies and otherwise improving water and
sanitation systems to the level found in other Latin
American and Caribbean countries, the cholera
rate should fall to less than 0.1% by 2017. Finally,

by dramatically increasing potable water access
and Haiti’s rates of proper sanitation and human
waste disposal, the cholera rate should fall to less
than .01% by 2022. The following chart outlines key
details of each phase:

Plan Details / Additional Goals

Phase 1—end of 2014 Fall to at least .5%

Continue emergency cholera management until 2015.
Increase hand-washing after defecation and prior to
eating in areas of Haiti where there is active transmission.
Strengthen and expand primary health care systems.
Provide simple safe-water technologies in high-risk areas.
Construct excreta disposal facilities in high-risk areas and
improve the cleaning of existing latrine pits.3*



Phase 2—end of 2017 Fall to at least .1%

Chlorinate and regularly monitor all public water
supply systems.

All national research laboratories should be functional
and gathering data.

The water and sanitation sector should be strengthened
to be comparable to those of the Latin American and
Caribbean countries.

Increase efficacy and reach of primary care.

Strengthen role of the Haitian National Directorate for
Water Supply and Sanitation (DINEPA) in maintenance of
sanitation and hygiene.3**

Phase 3—end of 2022 Fall to at least .01%

b. Funding and implementation challenges
As the actor responsible for the cholera outbreak,
the U.N. must ensure full funding of the MSPP
Plan. The plan is estimated to cost approximately
$2.27 billion over its ten-year span. However, to
date, U.N. members have pledged only 1% of the
total cost.?* Security Council members should
take the lead in fundraising, particularly from
those more developed countries with the strongest
historical ties to Haiti—the United States, Canada,
and France. These countries should also both
appropriate money themselves for the MSPP Plan
and fundraise with the U.N., doing everything
necessary to encourage other member states to
donate to ensure full funding.>*¢

In implementing the MSPP Plan, it is
critical that international organizations are
available to provide the technical expertise,
fundraising, and lobbying necessary for the
plan’s success. In particular, the CDC and PAHO/
WHO have contributed to the development of
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Increase access to potable water and sanitation to at least
the average level of the countries in Latin America and the
Caribbean.

Specifically, rates of access to potable water should move
from the current 69% to 85%.

Access to adequate sanitation should sharply increase
from the current 17% to 80%.

Risk of cross-contamination of feces and water will

be reduced as a result of the proper disposal of

human waste.

the plan and pledged to continue to support

its implementation.?* Inasmuch as these
organizations and other intergovernmental
organizations can, they should provide direct
budgetary support for the MSPP Plan. They should
also lobby states to contribute to the plan.

Finally, it is critical that the plan be
implemented by and for the communities in Haiti
that the epidemic has most affected. Doing so will
ensure respect for the principle of accountability
for humanitarian aid discussed in Chapter V. To
that end, Haitian community groups must be given
formal channels to provide input and oversight to
MSPP decisionmakers. Local input is not simply
an abstract principle of development work: The
MSPP plan recommends a number of changes to
sanitation practices in communities and homes,
recommendations that will require changing
cultural practices and ensuring sufficient knowledge
and experience of these practices to be successful.**



C. Dignitary Justice

The U.N. must work to re-establish its institutional
legitimacy in Haiti. The role of the U.N. and
MINUSTAH in causing the epidemic has created
deep anger among the general public in Haiti, and
the U.N.s refusal to take any responsibility for its
actions has eroded its already fragile reputation

in the country. Indeed, many have questioned
MINUSTAH’s continued presence in Haiti after
causing the epidemic.

An apology by the U.N. is an essential step
toward repairing its legitimacy deficit in Haiti.
Alhough MINUSTAH’s presence in Haiti was
controversial long before the cholera epidemic
began,** an apology for the cholera epidemic need
not resolve controversies about the MINUSTAH
mission in its entirety. Rather, an apology would
address the discrete wrong committed by the U.N.
in bringing cholera to Haiti. In a report to the
U.N. Human Rights Commission, Michel Forst,
the U.N.s own independent expert on human
rights in Haiti, recognized that the U.N.’s refusal
to acknowledge its responsibility for the epidemic
is negatively affecting the legitimacy of the
organization. According to Forst, “[S]ilence is the
worst response.”>°

In conjunction with the other remedies
outlined in this section, an apology is a crucial
opportunity to begin repairing MINUSTAH’s
relationship with the people they have harmed,
the same people with whom they must live and
work as long as the mission remains in Haiti. As
Chapter II illustrates, scientific consensus has long
ago made the U.N.’s current denial of responsibility
for the outbreak untenable. Thus, a public apology
will not reveal anything not already publicly
known. Given widespread knowledge of the U.N.s
malfeasance in Haiti, every simple, terse denial
of responsibility it makes further diminishes its
already weakened credibility. An apology offers the
U.N. a virtually cost-free means of beginning to
rebuild this diminished credibility. Furthermore,
to the extent that the U.N.s current refusal to
publicly take responsibility and apologize for the
epidemic is designed to avoid providing victims
compensation, such avoidance will be unnecessary
once the claims commission is established. A
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public apology would be complementary to the
claims commission’s work.

Finally, the U.N. should leave its current
outpost at Méyé and relocate. The MINUSTAH
base that introduced cholera into the Artibonite
River remains within a few miles of the homes
of families devastated by cholera. Although
MINUSTAH has rotated the Nepalese soldiers who
introduced the disease out of the mission in Haiti,
the camp that they inhabited still stands. Victims
of the cholera epidemic have expressed anger at
having to walk by the MINUSTAH camp in Méye.**
The continued presence of the base serves as a
painful reminder of both the U.N.’s role in causing
the epidemic and its denial of responsibility for
doing so. After vacating MINUSTAH from the base,
the U.N. should offer it to the community for use
as a medical center or as a location for a victims’
memorial.

D. Looking toward the Future
1. A Guarantee of Non-Repetition

As discussed in Chapter IV, the guarantee of
non-repetition is a critical component of redress
under international human rights law for certain
human rights violations. The human rights
violator must guarantee—and take sufficient
prophylactic measures to ensure—that it will make
all necessary changes to ensure that it commits no
similar human rights violation in the future.>

A guarantee of non-repetition cannot simply
be a general commitment to not repeat the
wrongdoing. Rather, the offending party must
show specific steps it plans to take that will
prevent repetition of the violation. Guarantees of
non-repetition have been made recently, including
by the U.N., in the form of allowing for civilian
control of security forces to redress Turkish
violations against Kurds living in Turkey?** and
ensuring that victims, including women, are given
an opportunity to testify about state abuses against
them during the Arab Spring to redress violations
by the former government in Tunisia.®*

The cholera epidemic in Haiti presents an
exceptional circumstance, as defined in the
LaGrand case discussed in Chapter IV, requiring a



guarantee of non-repetition. As with the lawless
execution in that case, there is no prospective
relief that will fully ameliorate the U.N.’s past
wrong of introducing cholera into Haiti. Moreover,
the U.N.’s evasion of responsibility for doing so
and denial of a remedy for its victims, as well
as the sheer magnitude of the injury caused,
are exceptional. Finally, the U.N.’s oversight of
a number of peacekeeping missions around the
world presents the real possibility of a similar
wrongdoing reoccurring. Following the ICJ’s
instruction in LaGrand, the U.N. must takes steps
to guarantee non-repetition to the victims of the
cholera epidemic in Haiti.

Insofar as poor supervision of peacekeepers
allowed for the MINUSTAH camp to be built
with inadequate sanitation infrastructure, the
U.N.s guarantee of non-repetition must include
reform of MINUSTAH’s operational supervision.
Furthermore, reforming the composition, funding,
and supervision of peacekeeping missions will help
to ensure that MINUSTAH’s malfeasance is not
repeated in U.N. peacekeeping missions elsewhere.
Similarly, the U.N.'s commitment to honoring
the SOFAs it signs with countries that receive its
peacekeepers and observing the limitations on
its immunity under the General Convention may
be the most potent guarantees of non-repetition
available to the U.N.

The U.N., per its letter refusing to accept
the claims filed by approximately 5,000 cholera
victims, maintains that it cannot be held
responsible for its wrongdoing, regardless of the
harms it inadvertently inflicts in the world’s
most vulnerable countries. This position is
not only legally groundless; but it also distorts
incentive structures guiding the U.N.’s behavior
by foreclosing external consequences for bad acts
committed by its officials. Guarantees of non-
repetition can correct this distortion. A guarantee
of formal, legal accountability is necessary to
encourage future U.N. agents to take reasonable
care during peacekeeping missions in all of their
activities, including managing waste disposal at
their encampments. By holding itself accountable
to those it injures, the U.N. and its peacekeepers
will be less likely to harm people in the future.

57 REMEDIES AND RECOMMENDATIONS

2. Peacekeeping Reforms to Guarantee Screening
and Sanitation

As outlined in Chapter V, the U.N.’s creation of the
cholera epidemic in Haiti has violated principles of
humanitarian relief. The epidemic demonstrates
that the U.N. and its peacekeeping missions must
follow the do no harm principle. To abide by this
principle, it must ensure that U.N. peacekeeping
camps have adequate sanitation infrastructure,
regardless of whether the peacekeepers are likely
to transmit any specific disease. To implement
this principle, the U.N. can either adopt the Sphere
Standards, which articulate globally accepted
principles of humanitarian relief, in its oversight
of peacekeeping missions or follow its own set of
principles consistent with the Sphere Standards.
Either way, the U.N. must actually ensure that

its peacekeepers observe the existing framework
of international humanitarian aid to ensure that
their interventions do not cause inadvertent and
avoidable harm.

3. Honoring the SOFA’s Standing
Claims Commission

To effectively balance the U.N.’s interest in
its immunity from suit with principles of
accountability consistent with its human rights
obligations, the U.N. must honor the SOFA
requirement that it establish a standing claims
commission, as detailed in Chapter III, at the start
of every peacekeeping mission it authorizes. The
model SOFA currently in force calls for a standing
commission for every mission; given the number
of peacekeeping missions currently in operation,
this requirement may be logistically challenging to
realize and may partially explain why the U.N. has
never set up a commission for any of its missions.
A revision of the model SOFA may help ensure
that the U.N. upholds its obligation to hear claims
from those harmed by its peacekeeping missions.
In future SOFAs, the U.N. could establish one
standing claims commission—with enough
separation from U.N. Department of Peacekeeping
Operations (DPKO) to ensure objectivity—to
hear claims concerning all peacekeeping



missions. Either type of commission would need
sufficient funding to speedily adjudicate claims.
Furthermore, the claims commission process
would need to be accessible to people injured in
peacekeeping missions. Thus, a single standing
claims commission may need a physical presence
in locations where U.N. peacekeeping troops

are deployed.

Either form of claims commission, established
prior to any potentially wrongful conduct rather
than afterwards, would promote fair and efficient
processing of claims. Moreover, a true standing
commission would not only avoid the need to set
up a claims commission after injuries occur, but
would also encourage the U.N. to take greater care
when deploying of peacekeepers.
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