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I. Introduction

This Shadow Report is submitted for the combined tenth, eleventh, and twelfth periodic review of the United
States (“US”) by the Committee on the Elimination of Racial Discrimination (“Committee). The Report
provides selected research and analysis focusing on US immigration and refugee laws, regulations, policies,
and practices that subject Black non-citizens to racially discriminatory treatment in violation of the
International Convention on the Elimination of All Forms of Racial Discrimination (“Convention”). It is not
a comprehensive account of all forms of discrimination in the United States against migrants, refugees, and
asylum seekers. We thank the Committee for the opportunity to share this information and its consideration
of the actions we recommend to address these serious violations.

II. Executive Summary

1. The United States government subjects Black non-citizens—migrants, refugees, and asylum
seekers—to ongoing racist and xenophobic treatment under its laws, regulations, policies, and practices, in
contravention of the Convention, which prohibits discrimination against all persons under its jurisdiction,
including non-citizens on the basis of race and national origin.!

2. Since the Committee last reviewed the US in 2014, the US government has implemented a series of
policies at the border, including metering, the Migrant Protection Protocols, and Title 42 policies, with
devastating and disparate impact on Black migrants, refugees, and asylum seekers. They have resulted in
myriad human rights violations, have prevented many people eligible for refugee protection from seeking or
receiving asylum in the US, and have been used to carry out summary pushbacks and expulsions of asylum
seekers in direct violation of non-refoulement jus cogens obligations. Since 2020, thousands of Haitians,
including asylum seekers, have been disparately targeted for expulsion under the Title 42 policy to a
deepening security and humanitarian crisis in Haiti without an opportunity to apply for asylum protection.

3. The shocking, discriminatory, and excessive use of force by US immigration officers in September
2021 against Haitian migrants attempting to seek refuge in the United States near Del Rio, Texas, is another
emblematic manifestation of the US’s attempts to deter Haitians from seeking asylum in the US and the
systematic discrimination Black people, citizen or non-citizen, face in the US.

4. Unable to seek asylum in the United States due to these policies at the border, unable to return to
their home countries due to persecution and other life-threatening conditions, and unable to firmly settle
elsewhere in the Americas because of discriminatory policies and treatment, many Haitians have been stuck
for years in the US-Mexico border region in dangerous, cartel-controlled territories in Mexico where they
also face pervasive anti-Black discrimination. US policies have added to the dangers displaced people face
as they are forced to undertake more dangerous migration routes, as formal and informal US agreements with
countries in the Americas result in new restrictions, closed borders, and other measures that increasingly
restrict access to asylum protection throughout the region.

5. Black migrants who manage to arrive in the US face disparate treatment and a racially discriminatory
immigration system. This includes racial profiling in immigration enforcement actions; excessive force,
medical neglect, and other discriminatory treatment by US personnel in immigration detention; prolonged
and arbitrary detention, including the imposition of higher bonds on Black migrants; inadequate access to
legal information, legal counsel or proper interpretation in detention; low rates of successful asylum
screenings and approval rates for individuals from Black-majority countries from which many refugees are
seeking international protection; and racially disparate rates of deportation.

6. The anti-Black animus behind policies adopted by the former Trump administration was made
evident in statements reportedly made by President Donald Trump denigrating African and Haitian countries
and their people. Some of these illegal practices from the prior administration—including Title 42
expulsions—continue. But discriminatory government policies and practices to deter Black refugees and



immigrants from coming to the US are not new.?> Contemporary efforts to target, interdict, detain, and block
Haitian refugees span back to at least the 1970s.> As some commentators have remarked, “[w]e are in a
moment that is strikingly reminiscent of the early 1980s, when fear and hatred of Haitians was used to justify
the reinstitution and expansion of immigration detention.”*

7. This Shadow Report summarizes the US’s legal framework and details some of the myriad, recent
violations of the rights of Black migrants, refugees, and asylum seekers in the US. The Report recommends
steps the US should take to comply with its obligations under the CERD.

1L United States of America: International and Domestic Legal Framework and Practice

8. The US Constitution creates a three-part governmental system composed of an executive, legislative,
and judicial branch. The executive and legislative branch are elected by a federated network of localities, and
the judicial branch is composed of executive branch appointments who must be confirmed by the legislative
branch.’ The executive branch is empowered to make and enter into treaties on behalf of the US; though
under the Constitution, the legislative branch must also accede to treaties in order for them to take domestic
effect.® Courts and localities are bound by treaties once given effect.’

9. The legislative branch is responsible for creating laws regarding naturalization and citizenship; the
executive branch is responsible for enforcement; and the judicial branch is responsible for adjudicating cases
and controversies related to citizenship.® The following set of international treaties and State legislation create
the framework prohibiting discrimination against non-citizens on the basis of race or national origin.

A. International Convention on the Elimination of All Forms of Racial Discrimination

10. The United States signed the Convention on the Elimination of All Forms of Racial Discrimination
in 1966, amid a mass movement for human rights for people of African descent, but the legislature did not
accede to the treaty until 1994—and with significant reservations. The reservations contradict the
Convention’s definition of racism by claiming that disparate impact is not enough to establish a claim of
racial discrimination.” The reservations deny the duty of the State to regulate hate speech and racist
propaganda and deny the duty of the State to regulate private racist conduct. The reservations make the
Convention non-self-executing—claiming that the provisions in US law already guarantee adequate
protections against racism—and so no person, citizen or non-citizen, can assert a claim or access judicial
remedies based on the Convention.

11. Further, as shown in its most recent report to the Committee, the US asserts that discrimination
towards non-citizens is not regulated by the Convention, even though this Committee had made clear that,
under the Convention, States have a duty to guarantee the human rights of all persons, either citizen or non;
preserve their right to due process; and “[e]nsure that immigration policies do not have the effect of
discriminating against persons on the basis of race, colour, descent, or national or ethnic origin.”!°

B. Durban Declaration and Programme of Action (DDPA)

12. The United States has not endorsed or applied the Durban Declaration and Programme of Action, the
global community’s most clear commitment to ending racism, because it objects to two sets of statements in
the Declaration.!! The DDPA aptly warned in 2001, however, that “racism is gaining ground” and that
“contemporary forms and manifestations of racism and xenophobia are striving to regain political, moral, and
even legal recognition, including through the platforms of some political parties and organizations and the
dissemination through communication technologies of ideas based on the notion of racial superiority.”!? It
named “xenophobia against non-nationals, particularly migrants, refugees and asylum-seekers” as “one of the
main sources of contemporary racism.”!? Its substantive provisions regarding State’s duties to address these
issues, along with its recommendations, remain essential to States’ compliance with CERD.



C. 1967 Protocol relating to the Status of Refugees

13. In 1968, the United States became a party to the 1967 Protocol relating to the Status of Refugees and
thus the substantive framework of the 1951 Refugee Convention.!* The treaty prohibits governments from
imposing penalties on refugees who entered without inspection in search of asylum if they present themselves
to immigration authorities without delay.'

D. Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT)

14. In 1994, the US acceded to the CAT,'® which prohibits States from returning any individual to a
country where it is more likely than not that she would face torture. '’

E. International Covenant on Civil and Political Rights (ICCPR)

15. The United States ratified the ICCPR in 1992,'® which confirms the right to liberty and security of
persons and prohibits detention that is unreasonable, unnecessary, disproportionate, or otherwise
arbitrary."

F. US Domestic Framework

16. The original US naturalization laws restricted citizenship to “white persons”?® and rendered people

of African descent non-citizens, capable of being owned as property, forced into involuntary servitude, traded,
separated from families, tortured, and unable to access the courts or seek justice for crimes perpetrated against
them.?! Following a brutal civil war in the mid-19th Century, the United States amended its constitution to
provide citizenship to all people born in the US—thus granting citizenship to all people of African descent
born in the US who had previously been denied.?? Shortly thereafter, the legislative branch amended its
original naturalization laws to allow for people of African descent to seek citizenship if they did not already
have it, though people of Asian descent were still barred until 1952.%

(1) Immigration and Nationality Act (INA)

17. In 1952, the United States synthesized its various provisions into one act entitled the Immigration
and Nationality Act (INA). In 1965, amidst the Civil Rights Movement, the legislature amended the INA to
lift a racial quota system that had in effect limited non-citizens of African descent from seeking US
citizenship. Though the basic structure of US law towards non-citizens seeking legal status in the United
States has remained unaltered since the 1965 INA, the US has since passed laws that dramatically expanded
the State’s authority to deport non-citizens on the basis of contact with the State’s criminal justice system.?*
18. Under the INA, “any alien who is physically present in the United States or who arrives in the United
States (whether or not it is at a port of arrival), irrespective of the alien’s status may apply for asylum.”*

(2) 1980 Refugee Act

19. The US created domestic legislation on asylees and refugees following its accession to the 1967
Protocol with the 1980 Refugee Act, which included a provision barring the removal of individuals who meet
the refugee definition under US law.26

(3) Title 42 Policy

20. At the onset of the COVID-19 pandemic, the US executive branch in March 2020 invoked a little-
known provision, 42 USC §§ 265, 268 in its Public Health Service Act, which allows for the suspension of
the introduction of non-citizens where there is “the existence of any communicable disease in a foreign



country” and “there is serious danger of the introduction of such disease into the United States.” >’ The policy
has been used even against non-citizens attempting to seek asylum who have no safe place where they could
be returned and violates US immigration statutes, its international obligations of non-refoulement.*® Public
health experts—including US government experts—have consistently dismissed Title 42 as a public health
measure.” Instead, the policy is better explained as part of an initiative by Trump administration officials
with established white supremacist ties,*° to limit immigration through every available tool,*! in order to
preserve white racial hegemony in the United States.

I1I. Racist, anti-immigrant hate speech by officials informs US policies

21. Former President Trump’s overt racism towards African, Haitian and other immigrants was on full
display when in January 2018, he reportedly asked, “Why are we having all these people from shithole
countries come here?” in reference to Haiti and other countries designated for Temporary Protected Status
(TPS), and remarked, “Why do we need more Haitians? . . . Take them out.”*? President Trump also reportedly
expressed a preference for immigrants from European and Asian countries, underlying concerns that the prior
administration’s immigration policies were animated by a racial hierarchy that sought to target and block
Black migrants from the US.

22. A few weeks earlier, on November 20, 2017, the US Department of Homeland Security (“DHS”) had
announced the termination of TPS for Haiti.>* The termination decision was later enjoined by a federal court,
which found the termination likely politically motivated and “based on race and/or national origin/ethnicity
against non-white immigrants in general and Haitians in particular.”3’

23. In recent months, local, state, and federal elected officials have repeatedly used rhetoric associated
with the white supremacist “great replacement” conspiracy theory to characterize refugees and migrants
arriving at the border, including many Haitians, as an “invasion” of the US.*® In response to these “invasion”
claims, in July 2022, the state of Texas issued an order authorizing state police and National Guard troops to
make warrantless arrests of individuals suspected of unauthorized entry or other federal offenses and “return”
them to Customs and Border Protection (“CBP”) officials at border ports of entry.3” Such arrests are likely to
disparately impact Black and Brown communities in the US perceived by such officials as unauthorized
migrants.3® This “invasion” language also echoes statements used by extremists in the US to justify attacks
on racial and religious minority communities, including the mass murder of ten Black people at a grocery
store in Buffalo, NY in 2022.%

24, Such statements and actions by government officials targeting Black migrants violate Article 4(c),
which prohibits public authorities from promoting or inciting racial discrimination, including based on claims
of racial superiority, and Articles 2(1)(a)-(c), which obligate States to eliminate policies that perpetuate racial
discrimination, ensure all public authorities act consistently with this obligation, and prohibit government
support or defense of racial discrimination by any persons or organizations.

Iv. Situation of non-citizens, including migrants, refugees and asylum seekers (CERD arts. 2, 4, 5,
and 6)

A. Excessive use of force by Customs and Border Protection (CBP) personnel and lack of
accountability for violent, disparate and discriminatory mistreatment of Haitian migrants
seeking asylum near Del Rio, Texas

25. From approximately September 9 to 25, 2021, at least 15,000 Haitians, along with hundreds of
other nationals, were held in a makeshift CBP encampment near the Del Rio International Bridge in Texas
after they crossed the US-Mexico border. Many had crossed there to seek asylum because US ports of entry
remained closed due to the Title 42 policy (discussed below). The US government responded with
militarized force,*® imposing restrictions on movement within and out of the encampment that was blocked



off using shoulder-height fences constructed of chicken wire and abutted the Rio Grande River. Texas state
police troopers were stationed across the river’s northern bank, while Mexican state police and officers
from Mexico’s National Migration Institute (INM) lined the southern bank. Because the US government
effectively prevented individuals from leaving the encampment, it rendered them unable to care for
themselves and owed them a duty of care, including to provide basic human necessities, which it failed to
adequately meet.*!' As a result, people trapped within the encampment were subjected to hunger,
dehydration, and other inhumane conditions as they awaited processing by CBP.

(1) Violence and threats by US immigration officers

26. As captured in part by photographs that shocked the national consciousness,** heavily armed and
mounted US Border Patrol agents subjected migrants in the Del Rio encampment, who were overwhelmingly
Black Haitian people, to physical violence, verbal threats, and other acts of intimidation.
e One of those viral photographs depicted a Haitian asylum seeker, Mirard Joseph, being attacked by
a CBP officer on horseback.* Like many Haitians at Del Rio, Mr. Joseph was crossing the Rio Grande
to bring food back to his wife and child when he was surrounded by CBP officers on horseback, who
used their split reins to lash at him and attempted to drag him back into the river. Mr. Joseph, a plaintiff
in the class action lawsuit, HBA4 v. Biden described the encounter as “the most humiliating experience of
my life.”*
e Multiple people from the Del Rio encampment also experienced and witnessed CBP officers on
horseback chasing down and trampling Haitian migrants attempting to cross the Rio Grande. One Haitian
man brought his eight-year-old son to the riverbank to bathe when mounted officers chased down a group
of migrants gathered by the river.** As his son attempted to run away from the CBP officers on horseback,
he fell—was nearly trampled by the horse—and suffered cuts and bruises to his eye and legs. The man
described the “moment of terror” when he saw his young son fall to the ground, “I thought my son would
be killed, right there in front of me.”*¢ Terrified and traumatized, they fled the encampment that night.
e Another Haitian couple, who was also shoved by CBP officers in Del Rio, said, “When we were
crossing the river by the bridge, we were met by CBP agents. Some of them were on horses, some were
on foot. As I was trying to cross with my pregnant girlfriend they shoved us. She was shoved and fell to
the ground. I don’t speak English well, but I tried to tell the agents that my girlfriend was pregnant. I tried
to say it in Spanish. But they continued to abuse us and they kept shoving us across the river.”*’
e One Haitian man was attempting to cross the Rio Grande and return to the encampment with food for
himself and others when a CBP officer dismounted from his horse and deliberately cut the rope the man
was using to navigate the deep water and strong river current.*® As the officer threw the severed rope into
the river,, several other Haitians attempting to cross fell into the river and struggled to swim.*’ The officer
shouted that they could not return to the American side of the border. This man also witnessed CBP
personnel hit and push Haitians closer to the river bank back into the water.
27. CBP officers used racial slurs against the overwhelmingly Black migrants who were in the Del Rio
encampment. One example, captured on video, includes a mounted officer shouting at a group of migrants:
“This is why your country’s shit, because you use your women for this.”>® The officer then reared his horse
and directed it towards a group of children. Among those who experienced or witnessed CBP officer’s chasing
migrants on horseback, the majority reported that those officers shouted threats to fleeing Haitian migrants,
ordering them to “go back to Mexico.”!
28. This combination of physical violence, verbal threats and intimidation by CBP personnel created an
overwhelming and constant state of terror for Haitians trapped by CBP in the Del Rio encampment, , as well
as actual harm to their safety. Authorities also restricted legal service organizations from entering the
encampment, resulting in the lack of access to legal resources in Haitian Kreyol for asylum seckers. DHS’s
refusal to allow attorneys to access the encampment also prevented them from interviewing survivors and

5



witnesses in order to document the misconduct of DHS personnel. Many witnesses crucial to an investigation
of CBP’s conduct at Del Rio were immediately expelled by DHS to Haiti under Title 42. To expel many of
the nearly 15,000 Haitian migrants from the Del Rio camp, the US government authorized a first-of-its-kind
“emergency” contract with a private prison company for deportation flights to Haiti. The contract was
authorized to be entered into without full and fair competition and ultimately cost nearly 1900% more per
flight than the average cost of a deportation flight.>

20. The government should have taken measures to guarantee equal protection based on race for Black
migrants under Articles 2 and 5 and to protect against violence or bodily harm under Article 5(b).

(2) Inhumane and degrading conditions, lack of medical attention

30. Haitian migrants trapped in the Del Rio encampment reported extremely limited access to food and
water. Most reported being given one water bottle heated by the sun and a piece of bread daily. Food suitable
for infants and small children was not provided, even though an estimated 40% of those in the encampment
were children.>* Some individuals were forced to drink from the Rio Grande, which is not potable. This lack
of clean drinking water caused many in the encampment to get sick, including gastrointestinal illness,
particularly children. Many individuals who did not receive food or water, especially pregnant women, fainted
from lack of nutrition or dehydration. A majority of individuals interviewed in the migrant shelter in the
Mexican city of Acufia on September 25, 2021, reported that they were forced to return to Mexico because
they experienced extreme hunger after up to six days of being deprived access to food and water.>’

31. Haitians trapped in the encampment reported have to wait until nightfall to travel to Mexico for
rations and supplies. As one Haitian asylum seeker described, “We were starving and they weren’t giving us
any food. People would give money to those who were willing to risk the journey across the river to Mexico.
As more soldiers came to the river, people had to try to cross at night away from the soldiers to avoid being
caught.”*® Those who attempted to cross into Mexico in search of food and water faced a variety of risks:
drowning in the dangerous Rio Grande,*’ being stopped by CBP officers, and being prevented from returning
to the encampment by Mexican and US border officials, which could lead to separation from their families
and other loved ones.

32. CBP did not provide those trapped in the encampment access to showers or running water. Instead,
people had to bathe in the Rio Grande, where they were exposed to disease-causing bacteria. CBP installed
only about 50 portable toilets within the camp for over 15,000 people.”® CBP personnel failed to meet the
basic shelter needs of migrants and refused to provide beds, cots, blankets, tents, or shelter of any kind. Those
trapped in Del Rio were exposed to the elements, including triple digit temperatures, dirt, and dust.*

33. CBP also failed to attend to the medical needs of migrants in the encampment, including the many
infants, children, and pregnant and otherwise vulnerable people.®® Many reported that CBP personnel denied
their requests for medical care, telling them to “go back to Mexico.” For example, a Haitian man traveling
with his wife and two-year-old daughter described how his daughter became very sick with gastrointestinal
and respiratory issues from the dust.®! She was vomiting frequently, had a high fever, and visible difficulty
breathing. Despite the man’s pleading and repeated requests for help, CBP personnel denied the child’s
medical treatment.

34. One newborn infant almost died after being held in the encampment for several days. He survived
only after Haitian Bridge Alliance advocated for him to be airlifted to a hospital in San Antonio, Texas, where
specialists provided life-saving medical treatment.®> One Haitian woman described, “I witnessed pregnant
women going into labor taken in to give birth and then sent back under the bridge without further access to
healthcare. And that was really heartbreaking for me.”% An individual reported that after a pregnant Haitian
asylum seeker went into labor, US officials took the woman out of the encampment, but returned her and her
newborn to the encampment hours after delivery.*



35. These inhumane conditions in CBP custody and lack of access to food, water, housing, and medical
care in order to deter Haitian migrants from seeking asylum violated Article 5(b), and (e)(iii) and (iv).

(3) Lack of Accountability

36. Since the events of September 2021, calls for accountability for the actions of DHS at Del Rio have
come from: members of Congress;  the Inter-American Commission on Human Rights;® joint United
Nations agencies®’ and experts,*®® including UNHCR.® President Biden condemned CBP’s treatment of
Haitian migrants as “outrageous””’ and DHS Secretary Alejandro Mayorkas stated that the images from Del
Rio “painfully conjured up the worst elements of our nation’s ongoing battle against systemic racism.””! On
September 22, 2021, Secretary Mayorkas pledged that an internal investigation of the events at Del Rio
would “be completed in days, not weeks.””?

37. After ten months, on July 8, 2022, CBP released the findings of its investigation on the treatment of
Haitian and other Black migrants at Del Rio. In a report of 511 pages, CBP focused on only 30 minutes of the
events in Del Rio,” Instead of comprehensively investigating the humanitarian crisis that occurred over the
span of at least 16 days.” The report’s authors interviewed journalists and law enforcement, but not a single
Haitian migrant, though counsel for several Haitians offered their testimony.

38. The CBP investigation concluded that CBP officers took commands from Texas state police to “use[]
force or the threat of force” to drive Haitians seeking asylum into the Rio Grande.” The report also found
that one CBP officer “acted in an unprofessional manner” by yelling comments related to a migrant’s national
origin and sex.’® Ultimately, the report concluded that “despite the actions taken by the [CBP officers] during
this incident, there was no evidence found during this investigation to suggest any migrant was ultimately
forced to return to Mexico or denied entry into the United States.””” As a result of the investigation, four CBP
officers are facing discipline and have been moved to administrative positions. But DHS has announced no
policy changes or findings related to its treatment of Black migrants as a group.

39. Haitian Bridge Alliance and counsel to HBA v. Biden had offered to provide Haitian migrants for
testimony. The failure to interview them and include their testimony undermines the credibility of the report
as it consequently fails to some of the mistreatment and abuse inflicted on Black asylum seekers and migrants
at Del Rio. To seek accountability and lasting change, advocates have filed a class action lawsuit in federal
court,’® a civil rights complaint with the DHS Office for Civil Rights and Civil Liberties (CRCL),” and 32
information requests through the US Freedom of Information Act and the Texas Public Information Act.®
All remain pending.

40. In June 2022, news media reported that CBP officers were trading a commemorative coin celebrating
the terrorizing of Black migrants at Del Rio by agents on horseback.®! The coin showed an image of a Haitian
migrant being grabbed at by a CBP agent wielding horse reigns as a whip. It was emblazoned with the words
“You will be returned.”

41. The violent response of the US government to 15,000 Haitian and other Black asylum seekers
contrasts with the welcome reception to white Ukrainians only months later. As of June 2022, the US
government was on track to welcome 100,000 Ukrainians since authorizing their entry into the US through a
specialized program in March 2022.%

42. The US government’s extraordinary use of militarized force, exceptional expulsion flights, and
denial of food, water, and medical care to Black asylum seekers, especially when contrasted with its
accommodating behavior toward white asylum seekers months later, violates Articles 2(1)(a), prohibiting the
State from engaging in any act or practice of racial discrimination against persons or groups, and 2(1)(b), by
which States agree to engage in no act or practice for racial discrimination. against persons or groups of
persons and not to sponsor, defend or support racial discrimination by any persons or organizations. Such
actions also violate Article 4(c), which prohibit national public authorities (CBP and DHS, which oversees
CBP) from promoting or inciting racial discrimination. CBP’s self-serving, deficient investigation findings,
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and the lack of access to justice though various administration and other complaints demonstrate lack of equal
treatment before the “tribunals and other organs of administrative justice” by CBP and DHS under Article
5(a), as well as “just and adequate reparation or satisfaction for a damage suffered as a result of
discrimination” under Article 6.

B. Deportation of undocumented non-citizens under Title 42 policies, particularly Haitians en
masse, without access to fair and efficient asylum procedures, legal representation,
language, knowledge, and non-refoulement

43. Since March 2020, DHS has used the Title 42 policy® to block asylum at US ports of entry and to
expel migrants and asylum seekers to Mexico or their countries of persecution without access to the US
asylum system or refugee protection screenings.®* US Department of State top legal expert, Harold Koh,
resigned in October 2021, after concluding that the use of Title 42 to expel people seeking protection,
“especially migrants fleeing from Haiti,” is “illegal and inhumane.”®* In May 2022, the Biden administration
terminated the order implementing the Title 42 policy, but it remains in place under court order pending
appeal in the case.

44. DHS has disproportionately targeted Haitians for expulsion to their home country under Title 42,
blocking Haitian asylum seekers from exercising their right to seek protection in the US and returning families
and individuals to a deepening security crisis and life-threatening humanitarian conditions in Haiti.}” In May
2022, the UN High Commissioner for Human Rights observed that “armed violence has reached
unimaginable and intolerable levels in Haiti.”®® Yet, DHS has continued to target Haitian migrants for
expulsions. In May 2022, for example, “Haitians represented about 6% of the migrants crossing the border
with Mexico but occupied 60% of expulsion flights.”® US government data shows that Title 42 has been
employed to expel at least 22,000 Haitians from the US.”® These expulsions have resulted in family
separations with some family members expelled to Haiti while others are permitted to apply for protection
under the US asylum system.’!

45. DHS has also detained for days or weeks prior to expulsion many of those expelled to Haiti in
inhumane conditions, where they have been subjected to racist abuse,’? and transported expelled people in
shackles on flights to Haiti.”* DHS officers frequently refuse to tell those being expelled where they are being
taken and, in some cases, lie that flights are destined for elsewhere in the United States.**

46. Haiti is not able to safely receive or protect people expelled through Title 42. As expelled Haitians
disembark US deportation flights sick, handcuffed, hungry, traumatized, and disoriented, they find
themselves in a “humanitarian nightmare,” including widespread gang violence, an ongoing political crisis
following assassination of Haiti’s President Jovenel Moise, food insecurity, a health system “on the brink of
collapse,” and devastation following a recent earthquake.” As Human Rights Watch concluded in a recent
report, “Returns to Haiti are life-threatening now, and will continue to be so, until security conditions in Haiti
improve...Haiti is experiencing a dire security situation, including loss of government control over strategic
areas to the hands of dangerous armed gangs, widely believed to be financed by politicians and to have police
officers on their payroll. Violence has worsened an already severe humanitarian crisis.”*

47. In stark contrast to the treatment of Haitian and other Black, Brown and Indigenous asylum seekers
under Title 42, who continue to be largely blocked from seeking asylum at land border ports of entry, DHS
provided near universal exceptions to Title 42 for Ukrainians. Between March and May 2022, DHS processed
more than 98.9 % of the more than 23,000 Ukrainians who arrived at the southern US border at ports of entry
- nearly all were granted parole and not placed in removal proceedings®’ and only 0.6% subjected to Title
42.%% In comparison, with ports of entry largely blocked to other asylum seekers, only 23.5% of the 18,000
Haitians encountered along the southern border in that same period were able to present at ports of entry and
26.3% were subjected to Title 42,% a rate more than 40 times higher than Ukrainians.


https://www.nytimes.com/2021/09/19/world/americas/us-haitian-deportation.html

48. In addition, Black migrants and asylum seekers, including thousands of Haitians, blocked in and
returned to Mexico face grave violence, discrimination, and life-threatening denials of access to medical care
and other vital services.'® Surveys in 2021 of Haitians blocked from US asylum protection due to Title 42
found that 61% reported being the victim of a crime while in Mexico, including kidnapping, rape, and
robbery.!?! Researchers have tracked more than 10,000'%? reports of rape, torture, kidnapping and other
violent attacks on asylum seekers and migrants blocked in or expelled to Mexico due to Title 42, including
the May 2022 murder of Jocelyn Anselme, a 34-year-old Haitian asylum seeker, who was killed in Tijuana
while blocked from seeking asylum due to Title 42.' In addition, Mexican authorities have targeted Black
migrants for abuse with nearly 20% of Haitian asylum seekers in the northern Mexican border region
reporting that Mexican police subjected them to beatings, extortion, and other threats.'** Cartels and gangs
also target Black migrants for various crimes such as kidnapping because they stand out as migrants based on
their skin color. Black LGBTQ asylum seekers from Jamaica and other countries who have been stranded in
Mexico due to Title 42 face dual racist and homophobic violence and discrimination. %3

49. In general, because CBP does not consistently record information on the race of individuals subjected
to the Title 42 policy, the racially disparate impact of policy is not fully known.!%

50. The targeted application and expulsion of Haitians under Title 42 violates inter alia Article 2(1)(I),
requiring that the State rescind policies that perpetuate racial discrimination, and the right guaranteed by
Article 5(b) to security of person and protection from violence or bodily harm.

C. Other policies with a disparate and discriminatory impact on Black undocumented non-
citizens that block them from entering US or result in their deportation without access to
fair and efficient asylum procedures, legal representation, language, knowledge, and non-
refoulement

(1) Metering & “Remain in Mexico”

51. A 2016 policy known as “metering” was implemented under the Obama administration in response
to an increase in Haitians seeking asylum at US ports of entry.'"” Under the metering policy, which the Trump
administration expanded along the entire southern US border in 2018,'® CBP officers intentionally reduced
processing of asylum claims at ports of entry, returning most asylum seekers back to Mexico without
processing their asylum claims. Those turned away were forced to wait in dangerous Mexican border cities,
many under the control of cartels, for an opportunity to request protection.

52. Black asylum seekers forced to wait in Mexico faced particular risks because of their race and
nationality, and were particularly targeted for violence, including kidnappings.!® Black asylum seekers also
frequently reported that anti-Black discrimination and lack of interpretation services blocked or delayed them
from placing their names on informal lists of asylum seekers in Mexico that developed as a result of metering
at many ports of entry.!'® In 2020, a US federal court found the metering policy violates US law.!!! In
November 2021, the Biden administration rescinded the Trump administration’s metering directives but did
not prohibit the use of metering in future.!!?

53. Beginning in 2019, the Trump administration used the Migrant Protection Protocols,''> commonly
referred to as Remain in Mexico (RMX), to force asylum seekers and migrants to await US immigration
court proceedings in dangerous border regions of Mexico. Families, children and individuals returned to
Mexico were targeted for grave violence, including murder, torture, rape, kidnapping and other attacks.'!*
Afro-descendent asylum seekers from Central and South America'' faced targeted anti-Black violence and
discrimination upon their forced return to Mexico.!'® Subjected to these dangers, stranded in deplorable
living conditions, and largely cut off from US immigration attorneys, RMX also created nearly
insurmountable obstacles to the fair adjudication of asylum cases.!!” In June 2022, the US Supreme Court
ruled that the Biden administration did not violate US procedural law in terminating the RMX policy. '8
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54. Blocking and returning Black asylum seekers to targeted violence in Mexico violates inter alia
Article 2(1)(c), requiring that the State rescind policies that perpetuate racial discrimination, and the right
guaranteed by Article 5(b) to security of person and protection from violence or bodily harm.

(2) Expedited removal, removal proceedings, and third country transit ban

55. Under the expedited removal process,'!’ US immigration officers may order the deportation of certain
non-citizens charged with inadmissibility without an immigration court hearing. Credible fear screenings,
which Congress intended to apply “a low screening standard,”'?® are supposed to ensure that people seeking
refugee protection in the US have an opportunity to apply for asylum and are not summarily deported to
persecution or torture. However, these screenings are inherently flawed,'?! resulting in erroneous negative
determinations and deportations of refugees without access to the asylum process'?? with a disparate impact
on Black asylum seekers.'?> DHS’s failure to provide adequate interpretation to asylum seekers who speak
so-called “rare” languages disparately impacts many people from African countries seeking refugee
protection in the US. Asylum officers and immigration judges push these asylum seekers to proceed in
languages they do not speak fluently resulting in an inability to express themselves and erroneous negative
fear findings.!'** In addition, information about the credible fear process is often provided to detained asylum
seekers only in English and Spanish, leaving many African and Haitian asylum seekers who speak other
languages unable to understand the purpose and nature of the screening interview. '?°

56. Following attempts by the Trump administration to alter the credible fear standard including
heightening credibility requirements,'?® DHS increasingly found asylum seekers lacked credibility and
therefore could not establish a credible fear of persecution. This trend had a disproportionate impact on many
asylum seekers from Black-majority countries (see Table 1 below).!?” In Fiscal Year (FY) 2020, asylum
seekers from Sub-Saharan Africa were deemed not credible in 8.5% of credible fear interviews, over 37%
more often than on average for all nationalities that year. Asylum seekers from Black-majority countries
including Burkina Faso, Cameroon, the Dominican Republic, Ghana, Mauritania, and Senegal had some of
the highest negative credibility finding rates. This data further confirms concerns raised about implicit racial
and other bias in credibility determinations in US asylum adjudications.!?®

Table 1: Asylum Seekers from Black-Majority Countries Saw a Significant, Disproportionate Rise in
Negative Credibility Findings as a Percentage of Credible Fear Determinations

Country FY 2016 FY 2017 | FY 2018 FY 2019 | FY 2020
Average All 0.4% 0.5% 1.1% 2.8% 6.2%
Countries

Burkina Faso 0.0% 0.0% 0.0% 7.7% 16.7%
Cameroon 0.5% 0.8% 0.0% 2.9% 9.9%
Dominican Republic| 0.6% 0.0% 0.0% 1.0% 11.6%
Ghana 0.7% 0.7% 6.3% 4.3% 11.4%
Mauritania 0.0% 0.0% 0.0% 0.0% 13.2%
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Senegal | 1.2% ‘ 2.9% | 0.0% ‘ 0.0% | 28.6%

57. As a result of inadequate interpretation, lack of access to counsel, and limited understanding of
country conditions by officers carrying out credible fear interviews, many Haitian asylum seekers subjected
to expedited removal have long been unfairly determined not to have credible fears of persecution. Recent
government data'? shows that positive credible fear determination rates for Haitian asylum seekers have
remained significantly below average since at least FY 2016 (see table and chart below), Between mid-
January 2021 and May 2021, during the first months of the Biden administration, positive credible fear
determination rates for Haitian asylum seekers fell further to 36.5%, nearly half the average 70% positive rate
for all other asylum seekers in that period.'*® These low rates have persisted despite the US government’s
acknowledgment in 2021 that Haiti is experiencing “a deteriorating political crisis, violence, and a staggering
increase in human rights abuses.”!*!

Table 2: Positive Credible Fear Rates for Haitian Asylum Seekers Have Declined Significantly Since
Fiscal Year 2016 But Have Been Persistently Lower Than for Asylum Seekers from Other Countries

FY 2016 |FY 2017 |FY2018 |FY2019 (FY 2020 (FY 2021 (through May)
Haiti 65.2% 71.4% 75.5% 48.2% 33.8% 44.6%
Average — Other| 88.8% 88.0% 89.0% 82.3% 44.4% 69.9%
Nationalities
Positive Credible Fear Determinations for Haitian Asylum
Seekers Compared to Asylum Seekers of Other Nationalities
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58. Black asylum seekers also face disparate treatment in immigration court removal proceedings,
including denials of adequate interpretation, lack of access to counsel, intentionally rushed proceedings, and
adjudicator bias, which result in wrongful denials of asylum and, in some cases, deportation to persecution
and torture. Many Black asylum seekers, particularly those subjected to detention, have been denied fair
asylum proceedings and wrongly ordered deported as a result of apparent adjudicator bias, cherry-picking of
evidence, adverse credibility determinations, factual and other errors.’*? Asylum seekers subjected to
detention are not provided translation services to fill out asylum applications; yet, immigration judges have
ordered detained Black asylum seekers removed due to their inability to complete the asylum application in
English or minor inconsistencies from relying on other detained persons to translate the application.'*?

59. ICE’s efforts, in some instances, to block attorney access to detention centers and general lack of
access to legal services, have also resulted in wrongful denials of asylum, including misunderstanding by
Haitians about the right to seek “asylum” due to government failures to provide legal information in Kreyol.!**
In November 2021, at least 45 Haitians detained at Torrance County Detention Facility in New Mexico were
prevented from exercising basic legal rights such as retaining or communicating with legal counsel; obtaining
basic information about their rights through group legal presentations; or gathering evidence and preparing
to present their claims for relief in removal proceedings.'¥

60. Between FY 2001 and FY 2021, Haitian asylum seekers had the second highest asylum denial rate
of any nationality at 82%."3¢ In 2021, DHS pushed detained Haitian asylum seekers through removal
proceedings on an even more expedited and unfair timeline while other asylum seekers languished in the
same detention center.'*” Many Black asylum seekers, particularly those subjected to detention, have been
denied fair asylum proceedings and wrongly ordered deported as a result of apparent adjudicator bias, cherry-
picking of evidence, adverse credibility determinations, factual and other errors. '3

61. During the Trump administration, while security situation declined in Cameroon, Cameroonian
asylum seekers were increasingly subjected to immigration detention, where, as a result, they were far less
likely to obtain counsel and to receive asylum than non-detained Cameroonian asylum seekers.'* The US
asylum grant rate for Cameroonians decreased by 24% from FY 2019 to FY 2020, followed by a surge of
deportations to Cameroon in late 2020.'*° Human Rights Watch documented persecution and serious human
rights violations against Cameroonians after their forced return including arbitrary arrest and detention,'*!
rape, torture and other physical abuse,'#? extortion, unfair prosecutions, confiscation of national identity
documents, and abuses against family members. Perpetrators included members of the police and armed
forces; prison wardens and guards; and other unidentified officials. State agents targeted many deportees for
harm, persecution, or threats because of their deportation, their known or assumed act of seeking asylum in
the US, and their actual or imputed opposition to the government.

62. In addition, the Trump administration used the third-country transit asylum ban'* to deny—with very
limited exceptions—asylum to refugees. The ban disproportionately impacted Black asylum seekers from the
Caribbean and Africa, who had passed through several a third-countries en route to the United States. As
intended, the ban left refugees in legal limbo with only limited protection afforded by “withholding of
removal” and cut off from family stranded abroad.'** This illegal provision, which was vacated by court order
in June 2020 and then enjoined in February 2021 after the Trump administration resurrected the rule, resulted
in steep declines in both positive credible fear determinations and asylum grants for many asylum seekers,
including individuals from Cameroon, the Democratic Republic of Congo, and Eritrea, who had sought
protection at the southern US border.'#

63. The discriminatory treatment and disparate outcomes Black asylum seekers continue to face under
the US expedited and regular removal processes and suffered due to the third-country transit ban violate the
right under Article 5(a) to equal treatment before tribunals and all other organs administering justice and the
obligation under Article 2(1)(c) to amend or rescind laws and regulations that perpetuate racial discrimination.
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D. Criminalization of Black immigrants

64. On January 20, 2021, President Biden promised to “pursue a comprehensive approach to advancing
equity for all, including people of color and others who have been historically underserved, marginalized, and
adversely affected by persistent poverty and inequality.” However, eighteen months later, the Biden
administration has failed to keep its promise to uphold racial equity as its enforcement priorities fail to
disentangle the systemic racism of the criminal and immigration enforcement systems that have resulted in
disproportionate deportation rates of Black immigrants.'® An estimated 76% of Black immigrants who were
deported were deported because of prior contact with the US criminal enforcement system, whereas only half
of all non-Black immigrants are deported because of such prior contact.!#” This disparity in immigration
enforcement is due in part to the often negative disparate outcomes Black immigrants face within various
social and economic structures in the US, including the country’s mass criminalization of African
Americans.'*

65. Black immigrants account for nearly 12% of the US’s Black population'*® and 7.2% of the 22 million
foreign-born individuals in the US who are non-citizens.'>® However, more than one out of every five non-
citizens facing deportation on criminal grounds before US immigration courts is Black. Violence and racism
pervade US policing and court systems with disparate impact on Black immigrants, who — like Black people
in America generally - are disproportionately stopped, searched, arrested, and killed by the police.

E. Black non-citizens are more likely to suffer prolonged and arbitrary immigration detention

66. Under Article 5(a) of CERD, the United States has an obligation to ensure “The right to equal
treatment before the tribunals and all other organs administering justice” for all, without distinction as to race,
color, or national or ethnic origin. Similarly, under Article 4(c), the US “[s]hall not permit public authorities
or public institutions, national or local, to promote or incite racial discrimination.” Data gathered by
immigrant rights and human rights NGOs shows that Black migrants are detained for longer periods than
non-Black migrants and are less likely to be released from detention on bond or parole than non-Black
migrants.'! This disparate treatment faced by Black migrants and migrants from African countries both in
immigration detention and when seeking release on bond demonstrates that the United States has not met
these commitments in its immigration system.

67. In 2019, the average migrant in US Immigration and Customs Enforcement (ICE) custody spent 55
days in detention,'>? though evidence suggests that Black migrants are held for significantly longer. For
instance, Human Rights Watch interviewed 41 Cameroonian asylum seekers who had been deported
between 2018 and 2020, and found that all but one were detained for prolonged periods ranging from one
to three years.'** The length of detention among the group averaged 17 months — much higher than the 55-
day average.'** In 2022, Human Rights First found that since President Biden took office, ICE detained
asylum seekers from Black-majority countries on average 27% longer than asylum seekers from non-Black
countries among those for whom Human Rights First was able to track detention length.!'>

68. A study by Tulane Law School’s Immigration Clinic found that 57% of all detained immigrants who
filed habeas corpus petitions in the Western District of Louisiana between January 1, 2010 and July 31, 2020
were Black.!>® At the time of filing their habeas petitions, the migrants had been detained on average for 13
months and faced continued detention if their petitions were unsuccessful. !>’

69. Sylvester Owino, a Kenyan asylum seeker spent nearly ten years in immigration detention at Otay
Mesa Detention Center in California before securing his release.'”® Similarly, three Rwandan men spent
nearly a decade in immigration detention in Farmville, Virginia. ' Although these cases may be outliers,
they reflect the extended durations that Black asylum seekers spend in detention, in some cases simply
because they continue to pursue immigration relief. !¢
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70. Immigration Judges and ICE disproportionately deny Black immigrants release on bond or parole
and impose higher bond amounts. The Southern Poverty Law Center (“SPLC”) found that Cameroonians are
two-and-a-half times more likely “to have their paroles denied by the New Orleans ICE Field Office than
similarly situated applicants from non-African countries.”!¢! Similarly, when comparing hundreds of release
requests made between September 2019 and May 2020, by detained Cubans, Venezuelans, Cameroonians,
and Eritreans, SPLC found that “non-Africans had grant rates roughly twice as high.”'®? Immigration court
data received by Human Rights First reflects that immigration judges were over 27% more likely to deny
bond to Haitian asylum seekers compared to other nationalities in Fiscal Year 2021 (through mid-August).!¢
71. When Black migrants are offered bond, they often must pay higher rates. Based on data collected by
Refugee and Immigrant Center for Education and Legal Studies (“RAICES”)’s bond fund, the average bond
paid across all nationalities between June 2018 and June 2020, was $10,500.'% Haitian asylum seekers,
however, were issued bonds at an average of $16,700 (54% higher).!®° Data obtained by Human Rights First
shows that the average immigration court bond for Haitian asylum seekers in Fiscal Year 2021 (through mid-
August) was double the average bond for other asylum seekers. '

72. Some ICE officers appear to intentionally facilitate release of non-Black migrants over the release of
Black migrants. African asylum seekers detained at the Winn Correctional Center in Louisiana told Human
Rights First that ICE disproportionately denied parole to detained migrants from African nations: “A
Congolese asylum seeker who had been detained for months, reported that an ICE officer claimed that African
asylum seekers were less likely to be released because they are ‘inferior.” . . . A Senegalese asylum seeker
imprisoned for five months at Winn said, “I see Africans detained eight, nine, ten months. I’ve never seen
other nationalities detained that long.”'®” An African asylum seeker detained at Adelanto ICE Processing
Center in California reported that ICE imposed discriminatory requirements for release on Black asylum
seekers, demanding extensive documentation that non-Black asylum seekers were not asked to produce.'®®
Similarly, in fall 2021, an ICE officer stated that ICE had been instructed to release Cubans, Nicaraguans,
and Venezuelans to create additional detention bed space while ICE was detained large numbers of Haitians
at the same facility.'® This guidance appeared designed to enable and prioritize the detention of Black asylum
seekers and migrants from Haiti.

F. Black migrants were over-represented in family detention

73. ICE has operated several family detention centers throughout the United States (as of July 2022 these
facilities are not currently being used to detain families). During the Covid-19 pandemic, Black migrant
families were disproportionately represented in these facilities.!” In the three months prior to the pandemic,
RAICES observed that 29% of the families detained at the Karnes County Family Residential Center in Texas
were Haitian.!”" As the pandemic progressed, ICE released a number of non-Black families from Karnes but
kept the Haitian families, and the share of Haitian families detained there increased to 44% of the total
population.!” RAICES noted, “The US has consistently detained more Haitian families in 2020 than any
other nationality.”!”

74. RAICES found that 56% of all families held at Karnes in 2020 came from majority-Black countries,
including 220 families from Haiti, 25 from Angola, 22 from the Democratic Republic of Congo, 6 from
Ghana, 4 from Congo, 2 from Cameroon, 2 from Sierra Leone, 1 from Benin, 1 from Burkina Faso, and 1
from Nigeria.!”

75. At Berks Family Residential Center, another ICE detention center formerly used to jail families, the
entire detained population in July 2020, came from Black-majority countries.!” At that point, ICE had
released most of the population due to the Covid-19 pandemic, but continued to detain four Haitian families
and two families from other African nations — and no one else.!’® The majority of the children detained were
infants.'”” No employee at the facility spoke Haitian Kreyol, creating a significant language barrier that
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prevented many detainees from receiving necessary medical care.!”® The Haitian families had been detained
upwards of 125 days, with their detention likely to continue.'”

76. At the South Texas Family Residential Center in Dilley, Texas, the detained population comprised
66 families in July 2020.'%° On average, the families had spent 244 days in detention.'®! Black migrants made
up 15 percent of the detained population at the Dilley, a lower, but still significant, percentage than at the
other two family detention centers (from Haiti, the DRC, Angola, and Ghana).'®?

G. Racist excessive force, abuse, and retaliation against Cameroonian and other Black
migrants in US immigration detention centers

77. Cameroonians in ICE custody have been organizing for years to protest mistreatment and inhumane
conditions in detention facilities, particularly those under the jurisdiction of the New Orleans, Louisiana ICE
Field Office Area of Responsibility.'®* In response, ICE and its contractors retaliated against Cameroonian
protestors with solitary confinement, physical abuse, separating and transferring organizers to different
facilities, and unlawful deportation of organizers and participants to Cameroon. From 2020 to 2022, at least
nine complaints were filed with DHS’s Office for Civil Rights and Civil Liberties and at least three lawsuits
filed in US courts on behalf of Cameroonians and other Africans who reported abuse and excessive force,
anti-Black discrimination, and other mistreatment in ICE detention and during deportation.
e An August 2020 complaint filed against Pine Prairie ICE Processing Center in Louisiana by a group
of Black, majority Cameroonian, asylum seekers details how ICE officers deployed excessive force
against 45 peaceful protestors participating in a hunger strike and subjected them to retaliatory, punitive
solitary confinement without access to medical treatment and with limited access to hygiene and potable
water, '8
e An October 2020 a complaint filed against Adams County Correctional Center in Mississippi alleges
that ICE officers coerced and tortured eight Cameroonian men into signing stipulated orders of
removal.'®® One individual testified that ICE official “pressed my neck into the floor. I said, ‘Please, 1
can’t breathe.” I lost my blood circulation. Then they took me inside with my hands at my back where
there were no cameras.”'®® Another individual described that “when they [ICE officers] arrived, they
pepper sprayed me in the eyes and [an ICE official] strangled me almost to the point of death. I kept
telling him, ‘I can't breathe.’ I almost died. I was coughing so much after and my throat still hurts a lot.
can't see well still from the pepper spray. As a result of the physical violence, they were able to forcibly
obtain my fingerprint on the document.”'®” Despite public outcry'®® and demands for accountability from
members of Congress,'® at least five of the Adams County complainants were deported to Cameroon.
e In November 2020, a complaint filed against Jackson Parish Correctional Center in Louisiana on
behalf of six Cameroonians alleges ICE officials tortured Cameroonians and forced their fingerprinting
to obtain their assent to be deported.'”® At least four of the Jackson Parish complainants were
subsequently deported to Cameroon. Similarly, a February 2021 complaint against Winn Correction
Center in Louisiana also documented the use of torture to force Cameroonians to sign deportation
documents. !
e A July 2021 complaint filed against Pine Prairie ICE Processing Center and Allen Parish Public
Safety Complex in Louisiana on behalf of four Black, African complainants. details a pattern of
inhumane, criminal, and racially discriminatory practices at the facilities including: the denial of basic
necessities including potable water to Black immigrants; threatened lethal force against Black immigrants
in ICE custody; threatened Black immigrants with punitive solitary confinement in retaliation for
peacefully expressing their rights and for their support of the Black Lives Matter movement; and ignored
written grievances related to racial tensions between detention officials and detained immigrants. !°2
78. Although the vast majority of abuses against Cameroonians in detention are concentrated in NOLA
ICE AOR facilities, this pattern of anti-Black violence is also evident in other facilities:
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e A December 2020 a CRCL complaint'® and federal lawsuit'** were filed against Butler County Jail
in Ohio on behalf of a Cameroonian man who was threatened and brutally beaten in detention. The
plaintiff in that lawsuit was deported to Cameroon.
e In October 2021, advocates filed a complaint against ICE on behalf of three Cameroonians and two
other Africans subjected to painful and prolonged placement in the full-body restraint device known as
the “WRAP” before and during deportation flights to Cameroon in October and November 2020.'%
According to the complaint, ICE agents immobilized the men with the WRAP, applying it on top of five-
point shackles, binding their legs together, and cinching them up at a 45-degree angle, in some cases for
hours, which left them screaming in pain. The tremendous physical and psychological harm inflicted by
the WRAP was amplified by underlying medical conditions. To date, CRCL has not released results from
the investigations of the abuses committed against Cameroonians.
79. Black detained non-citizens have suffered similarly horrendous anti-Black abuses and disparate
treatment in immigration detention. An asylum seeker from an African country reported to Human Rights
First that staff at the Adelanto ICE Processing Center chopped off her long, braided hair in July 2021 and cut
off the braided hair of multiple Haitian women with whom she was detained, claiming that it was standard
“procedure” for hair worn in braids or locks. '
80. An attorney reported in May 2021 that she heard a guard at the Winn Correctional Center state “Fuck
Black people” and violently shoved a Cameroonian man to the ground after he and another Cameroonian man
asked facility guards to wear masks during the pandemic, according to a complaint filed with CRCL.'’ As a
result of his injuries, the man needed to use a wheelchair for mobility.!*® The attorney witnessed an ICE
supervisory officer at Winn comment “now we can’t lynch them” while watching detained men cut down
trees. ™
81. In April 2021, an officer told a Black immigrant who was folding laundry while detained under ICE
custody at the Baker County Sheriff’s Office in Florida that the way he was shaking out the laundry was like
how “you and your family got whipped back in the day, according to a report published by Human Rights
First.”200
82. Black immigrants are six times more likely to be sent to solitary confinement than other detained
populations, according to a study that analyzed the use of solitary confinement in immigration detention from
2013 to 2017.%°! An asylum seeker from an African country reported to Human Rights First that in May 2021
he suffered abuse in solitary confinement in the medical unit at the Winn Correctional Center, including being
held naked in a cold cell without a bed for five days. 22 He only received a medical gown to wear during
limited outdoor recreation periods. He had to sleep on the floor of the cell for five days and only received a
sheet to place on the ground on the second day.>”
83. Pine Prairie Correctional Facility in Louisiana has used solitary confinement as retaliation to punish
non-citizens who speak out against the conditions of their confinement and for exercising their fundamental
rights, including the right to protest and free speech.?** In August of 2020, a group of Black asylum seekers
participated in a peaceful hunger strike in protest of the conditions of their confinement, their indefinite
detention, their racist treatment, blanket parole denials, and Pine Prairie’s inadequate response to the Covid-
19 pandemic.2% ICE officers in full riot gear then rounded up all 45 hunger strikers and took them to the
solitary confinement unit, “Echo,” where they reportedly faced punitive conditions including little to no
recreational time, no access to tablets, no access to television or recreational reading materials, limited access
to showers and hygiene materials, limited access to potable drinking water, no access to the law library, and
limited legal call access.?
84. Prolonged use of solitary confinement is recognized as a form of torture under international law,"’
yet in June 2021, a complaint was filed against Pine Prairie alleging a systemic pattern of the implementation
of punitive solitary confinement against Black immigrants in detention.?%
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85. The disparate and discriminatory violence, abuse, and retaliation by ICE officers against
Cameroonian and other Black immigrants subjected to immigration detention violates Article 5(b)’s
guarantee of the “right to security of person and protection by the State against violence or bodily harm,
whether inflicted by government officials or by any individual group or institution.”

H. Medical neglect, life-threatening conditions in immigration detention centers

86. Black detained non-citizens suffer from substantial medical neglect while in immigration detention,
particularly Black women. For example, the treatment of Black women and young children from Haiti and
African countries detained at Karnes County Family Residential Center in Texas reflected a pattern of
discriminatory practices and deliberate indifference related to prenatal, maternal, gynecological, and pediatric
medical needs, prompting a CRCL complaint in March 2021,2% which continues to go unanswered.

87. Only months before, reports about ICE prisons in Georgia unveiled a pattern of criminal medical
negligence including subjecting women, many of them Black, to forced hysterectomies.?'’ Black non-citizens
detained at Krome Detention Center in Florida reported in October 2021 that their medical illnesses were not
being treated.?!!

88. On February 24, 2020, about 80 Cameroonian women staged a sit-in inside the T. Don Hutto
detention center in Taylor, Texas to protest medical neglect, including the refusal to provide critical surgeries,
medical treatment, and their indefinite confinement as they waited on their asylum cases.?!? In response to
the protest, ICE suspended visitation and blocked access to legal representation and community members
who could help bring attention to the medical abuses.?!

89. The Covid-19 pandemic has exacerbated systematic deficits in medical care in immigration detention
and disproportionately impacted Black migrants. For example, as of this submission, ICE reports that the
Stewart Detention Center (SDC) has surpassed 1,695 confirmed cases of Covid-19 since February 2020,2!4
and four people who were detained at SDC died due to related complications.?'> As highlighted by a CRCL
complaint in August 2021, medically vulnerable individuals denied release at SDC are disproportionately
Black.?!® The finding mirrors the overrepresentation of Black non-citizens facing deportation in immigration
court based on criminal grounds. It also mirrors the disproportionate impact of Covid-19 on Black immigrant
communities across the US.

90. This medical neglect results in a hostile and dangerous environment and makes it significantly more
difficult to find legal representation and resources, and have a fair chance of presenting an asylum claim.
Providing disparate and inadequate access to medical care for Black immigrants subjected to immigration
detention violates Article 5(e)(iv), which guarantees the right to public health care services.

I. Intersectionality and regionality: effects of systematic targeting of some racial and ethnic
groups of non-citizens: history of anti-Haitian immigration policies

91. The horrifying events at Del Rio, targeted use of Title 42 expulsions, the imposition of metering,
among other illegal practices, are part of a longstanding history of racist, exclusionary US policies that have
often targeted Haitians.?'” This sordid history lends context to the events of Del Rio in September 2021, and
other policies and practices explained in this Report that have resulted in injustice, pain and suffering, and
loss of life of Black immigrants, refugees, and asylum seekers.

92. In 1978, the US created a policy dubbed the “Haitian Program,” which jailed arriving Haitians and
universally denied their asylum claims despite the known atrocities being committed by the Duvalier regime
at the time.?!® The Haitian Program was struck down by a Florida federal court, which held the US
government systematically discriminated against Haitian asylum seekers.?!” The US quickly implemented

a new policy requiring detention without an opportunity to post bail. While appearing facially neutral on its
face, statistics confirmed the policy’s selective application to Haitians and discovery sought in a legal
challenge to the policy showed that the government was using the policy to continue its “Haitian
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Program”?? and deter Haitian asylum seekers. At the time, a then-Deputy Attorney General acknowledged

the policy could create an appearance of “concentration camps” filled with Black people. A federal court
of appeals held that the selective application of the policy to Haitians violated equal protection, particularly
in light of the government’s history of discriminatory policies against Haitians.?!

93. During the 1980s and 1990s, the US began an aggressive interdiction policy to intercept Haitians at
sea and return them to Haiti.??? The policy was designed to prevent Haitian migrants from reaching US soil,
where they could request access to the US asylum process and to evade US non-refoulement obligations.??
From 1981 to 1991, only twenty-eight out of over 25,000 interdicted Haitians were allowed to enter the United
States to seek relief.??* While the Haitian interdiction policy was in place, the US singled out Haitian migrants
for detention at Guantanamo Bay. At the height of this policy, at least 12,000 Haitians were held at the US
base.??

94. More recently, the Biden administration has continued to return Haitians interdicted at sea to Haiti,
despite escalating violence and political instability, with over 6,100 Haitians returned in FY 2021.22¢

J. Externalization of US border control exposes migrants to harm and rights violations

95. The efforts of the US and other countries to impose and press for policies and practices that prevent
people from crossing borders and reaching the US to seek asylum, undermine the right to seek asylum, put
refugees at risk of refoulement, and have pushed displaced Black migrants from Africa and the Caribbean to
increasingly dangerous migration routes.?”” As the Special Rapporteur on Contemporary Forms of Racism,
Racial Discrimination, Xenophobia and Related Intolerance observed, “the racist and xenophobic politics of
the United States are enforced even beyond the territories of that country because they are outsourced for
enforcement by Mexican and other officials long before refugees and migrants even approach the US
border.”??

96. In 2019, the Trump administration pressured Mexico into an agreement to prevent migrants from
reaching the US border.?” The Biden administration has continued to push the Mexican government to
heavily regulate travel to and within Mexico to prevent migrants from reaching the US.?** Black migrants
trapped in Mexico as a result of enforcement actions by Mexican migration officials have faced the brunt of
the country’s hardline approach, including serious human rights abuses by Mexican authorities and months-
long waits in inhumane conditions in southern Mexico.?*! In one shocking case, four Mexican police officers
were arrested for the murder of a Haitian woman, who had been detained by the officers in southern Mexico
in October 2021.%*? Haitian and other Black asylum seekers are also at risk of refoulement. Mexican migration
authorities have deported Haitian asylum-seeking to Haiti.?** In addition, Mexican authorities have racially
profiled and illegally deported Afro-descendent Mexican citizens.?*

97. With increased migration controls imposed in Mexico at the behest of the US, more migrants have
been pushed to cross through Panama.?*> As Haitian Bridge Alliance recently document Black migrant
women and girls transiting the country have been subjected to a sharp uptick in sexual assaults, in addition to
reported killings and other serious human rights abuses.?*

98. Due to racism and xenophobia, Black migrants are often unable to find refuge throughout the region.
A 2021 Amnesty International briefing on Haitian migrants found that countries in the Americas are “limiting
access to international protection and failing to shield Haitians from a range of human rights violations in
host countries, including detention and unlawful pushbacks, extortion, anti-black racism, abuses including
gender-based violence by armed groups, and destitution.”?3’

99. Whereas the Durban Declaration and Programme of Action recognizes that “that interregional and
intraregional migration has increased as a result of globalization, in particular from the South to the North,
and stress that policies towards migration should not be based on racism, racial discrimination, xenophobia
and related intolerance”**® and calls on States to collaborate “at the national, regional and international levels
to prevent, combat and eliminate all forms of trafficking in women and children, in particular girls,”** the
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US continues to externalize its border controls to deter migrants, refugees, and asylum seekers from reaching
its borders rather than ensure the enjoyment of their rights under the Convention and other international
human rights treaties and instruments.?*

100.  The resulting disparate and discriminatory treatment of Black migrants in the Americas contravenes
Article 2(1)(c), which requires states to amend or rescind policies that perpetuate racial discrimination.

V. Recommendations

CERD Article 2(2) requires that State Parties, “when the circumstances so warrant, take, in the social,
economic, cultural and other fields, special and concrete measures to ensure the adequate development and
protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them
the full and equal enjoyment of human rights and fundamental freedoms.” This report demonstrates that the
circumstances “so warrant” the US to take the following measures regarding Black migrants, refugees, and
asylum seekers:

Measures on racist and anti-immigrant hate speech and propaganda:

1. Condemn racist “invasion” and “replacement” rhetoric publicly, forcefully, and across State
institutions and offices, particularly when deployed by elected and other public authorities.

Measures on US refugee law and immigration policy:

2. Undertake a systemic review of asylum and immigration policies, including all detention,
interdiction, and interception policies implemented during this and prior administrations, to ensure
that policies that are perpetuating racial discrimination towards Black people are identified and fully
and permanently rescinded.

3. Take all available steps to restore access to asylum at the southern border, including at ports of entry,
and halt all expulsions under Title 42, including to Haiti. Allow migrants crossing the border to make
their claims for asylum and other protections in non-adversarial interview settings while retaining the
guarantee of a hearing before an immigration judge, and ensure access to effective legal
representation, language-accessible information, interpretation in their primary language, timely
access to supporting evidentiary documents, and time to prepare.

4. Reject any attempt to codify the Title 42 policy, Remain in Mexico, metering, or any other policy
that blocks access to refugee and refoulement protections guaranteed under international law.

5. Review and reconsider its use of expedited removal, particularly in light of the racially disparate
outcomes faced by African, Haitian, and other asylum seekers from Black-majority countries.

6. Fully rescind the third-country transit asylum ban and issue/rely on credible fear lesson plans that
comply with US law, regulations, and treaty obligations.

7. Stop all expulsions and deportations to Haiti, Cameroon, and other countries facing extraordinary
circumstances of violence, where return would put their nationals at serious risk of harm.

Measures on immigration detention:

8. Stop criminalization and mass detention of asylum seekers and migrants. Avoid/end unnecessary,
disproportionate or otherwise arbitrary detention, with detention only employed as a measure of last
resort and not in a discriminatory manner or as a penalty for unlawful entry or presence. End all
prosecutions for 'illegal entry' and 'illegal re-entry.’
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10.

Conduct a systematic review of health care provision in immigration detention, including disparate
racial treatment and outcomes, and to take remedial steps to ensure adequate and equitable care for
all persons subjected to detention.

Provide the Committee information on the status of, and outcomes to any investigations into,
complaints and other allegations of violence and abuse, medical neglect, and other mistreatment of
Black migrants in US immigration detention.

Measures on equitable access to justice:

11.

12.

13.

14.

Provide access to legal remedies to migrants for hate crimes and other civil rights violations against
them, including investigation and prosecution.

Establish an independent commission of inquiry, such as the US House Select Committee on the
January 6 Attack, to thoroughly review the actions of CBP and its officers at Del Rio in September
2021, including through interviews with Haitians who experienced or witnessed abuse and
mistreatment.

Swiftly coordinate with civil society groups to create an expeditious and organized process by which
all individuals subjected to RMX have a meaningful opportunity to pursue their asylum claims from
the safety of the US, including those issued removal orders under the flawed policy.

Provide access to competent Haitian Kreyol interpretation in all interviews and proceedings with
Haitian asylum seekers, including CBP and Border Patrol interviews, credible fear, asylum
adjudications, and any interactions in Coast Guard or other US custody. Also provide competent
interpretation for “rare” African and Indigenous languages, as appropriate. Stop pushing asylum
seekers to proceed in languages other than their primary language.

Measures on data, analysis, and dissemination:

15.

16.

17.

Provide the Committee and the public with data on US immigration detention of asylum seekers and
other migrants for the period under consideration, disaggregated by nationality, race, gender, age,
family-status, and other demographic factors, including the average length of detention, whether
release was authorized on parole, and whether a bond was imposed and its amount. Currently,
agencies record and release data only disaggregated by nationality and not by race, resulting in
systematic undercounting of Black individuals from non-majority Black countries. This
undercounting obfuscates the full extent to which the U.S. government engages in policies and
practices that disproportionately harm Black immigrants and frustrates CERD review efforts.
Systematically study the impact of implicit and other racial bias in immigration adjudications,
including credible fear interviews, and provide appropriate training to all adjudicators, including
asylum officers and immigration judges.

Record and disclose necessary statistics to determine the full extent of the racially disparate impact
of Title 42 and other policies implemented to block asylum at the border.

Regional and international measures:

18.

Ensure that US bilateral and regional policies, agreements, arrangements, requests and engagements
uphold the right to seek asylum, human rights treaties, the Refugee Convention, and their non-
discrimination provisions. The US should halt any efforts to press Mexico and other countries to force
migrants to apply for asylum in countries they travel through to reach the US, as opposed to providing
the opportunity to access asylum and respecting their choices. Effort to require refugees to apply for
asylum in a transit country will endanger those who will not be safe in such countries, and subverts
US and international refugee law to the extent aimed at preventing people from seeking US asylum.
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19. Publicly adopt and implement the Durban Declaration and Programme of Action (DDPA).

20. Reengage US executive, legislative, and judicial processes to provide transitional justice regarding
slavery, colonialism and neocolonial imperialism to address root causes of displacement, as called
for by the DDPA and recently affirmed by the High Commissioner for Human rights.

21. Use US leverage in multilateral financial institutions to accelerate the menu of options to promote
economic and social development listed at paragraph 158 of the DDPA, to satisfy the right to
development and address root causes of displacement.
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